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demetre egnataSvili 

 

(sulierebis gza samarTalSi) 

 

2013 wlis 20 ianvars saqarTvelos axalgazrda mecnierTa sa-

zogadoebis daviT batoniSvilis samarTlis institutis wveuleba 

gaimarTa, sadac mimdinare weliwadi profesor besarion zoiZis 

saiubileo wlad gamovacxadeT. axla ukve Semodgomaa da TiTqmis 

miwurul wels Tvals rom vavleb, vxedav, sasixarulod, ramdeni 

samecniero RonisZieba da Sroma mieZRvna CvenTvis sapativsacemo am 

iubiles da Tan, aramxolod Cveni sazogadoebis masStabiT. 

Cveni gansakuTrebuli survili iyo, gamovxmaurebodiT profe-

sor zoiZis aseT mniSvnelovan biografiul TariRs. es survili 

ganpirobebulia im gamorCeuli, erTdroulad rogorc pedagogiuri, 

ise megobruli mopyrobiT, rac mas CvenTan akavSirebs. miT umetes, 

rom Cven gamonaklisi ki ar varT, aramed, piriqiT, profesor zoi-

Zis studentTa ricxvi Zalze didia da qarTuli iuridiuli pro-

fesiis umcrosi, Cveni Taobis warmomadgenelTa umravlesobas Sead-

gens. 

winamdebare, SedarebiT emociur da beletristul stilSi ga-

dawyvetil werils swored am TariRs vuZRvni. 

 

 ٭٭٭

`profesias~ laTinuri Ziri aqvs _ “professus” warmodgeba 

zmnidan “profiteri”, rac aRiarebas, gamoTqmas, gamoxatvas, gamocxa-

debas, simarTlis Tqmas niSnavs; pirveladi saxiT es sityva swored 

TviTgamovlenas gulisxmobs. ama Tu im saqmianobis profesiad miCne-

vas, Tanamedrove TvalsazrisiT, araerTi safexuri aqvs, maT Soris, 

specialuri, sagangebo swavleba da ganaTleba, mis mimdevarTa ase-

Tive calkeul gaerTianebad Camoyalibebis namdvili unaris auci-

lebloba da saxelmwifos mier sxvadasxva sanebarTvo dadgenilebiT 

misi mowesrigeba. pirovnebis saqmianoba profesiad rom iqnes miC-
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neuli, sakmaod garTulebulia, miT umetes, im Tavdapirvel Tavi-

sufal mniSvnelobasTan SedarebiT, romelic aRniSnul laTinur 

leqsemas gaaCnia; da garTulebulia moyolebuli Tavad profesiis 

aTvisebis dasawyisidanve, rac amgvari standartizaciis sistemis 

sul cota filosofiur kritikas iwvevs (mag., pier burdie, 

gansxvaveba: msjelobis socialuri kritika, Tb., 2006). am midre-

kilebas, gansakuTrebiT, formaluri institutebis TvalTaxedvidan, 

bolo ar uCans, Tumca urTierTobis saSualebebis aCqarebam axali 

mimarTulebani ukve warmoSva: profesiis dauflebis sanimuSod miC-

neuli dawesebulebebis mosasxami socialurma mediam moirgo, rad-

gan, saerTodac, misi SesaZleblobebi amouwuravia, gaqaneba da da-

farva ki _ ganuzomeli. misi meoxebiT, safiqrebelia, rom adamia-

nuri saqmianoba, Semoqmedeba standartisagan `damoukideblobasa~ da 

`Tavisuflebas~ ibrunebs, sanacvlod ki, sazogadod aRiarebuli 

Sexedulebebi universitetis `yovlismomcvelobze~, saxelwifos 

`xilul xelze~ da sxv., sakmaod safuZvlianad icvleba. 

vfiqrob, unda gamoCndes raRac, rac tradiciul Sexedulebebs 

tradiciul profesiebTan dakavSirebiT SeunarCunebs Cveul gavle-

nianobas anda, sul cota, garkveul dromde Seinaxavs da gadaar-

Cens maT sruli gadafasebisagan. saamiso Zalebi, Cemi rwmeniT, Ta-

vad am profesiebis SigniT, maT gulSi unda moiZebnos. 

 

 ٭٭٭

`adamiani uflebaa~ 

 

dRes pirvelad momiwia realur samarTalSemoqmedebasTan Sexeba 

da masSi monawileoba, rodesac saqarTvelos moqmedi kanonmdeblo-

bis ekonomikuri funqciis mqone nawilis gadaxedvis sakiTxi wa-

moiWra. me vgulisxmob kanonis momzadebas. am TvalTaxedvidan mi-

maCnia, rom rTulia, samarTlis namdvili moqmedeba, “law in ac-

tion”, adamianuri Semoqmedebis romelime sxva sferos Seadaro, 

arada, TavisTavad, saintresoa samarTlis Sedareba aseT sxva sfe-

roebTan: araerTi naSromis moZieba SeiZleba, mag., kinematografiaSi 

samarTlis Sesaxeb (anda samarTlisa da kinematografiis Sesaxeb), 
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musikaSi samarTlis Sesaxeb (anda samarTlisa da musikisa Tu musi-

kologiis Sesaxeb), literaturaSi samarTlis Sesaxeb (anda samar-

Tlisa da literaturis Sesaxeb)... Tu samecniero sferoebs movu-

brundebi, unda vaxseno samarTali da ekonomika, samarTali da so-

ciologia, samarTali da fsiqologia, samarTali da filosofia. 

amiT cxadia is, rom samarTali araTu ganyenebuli da mowyvetili 

fenomenia sxva adamianuri aqtivobebisagan, aramed mWidrod ukav-

Sirdeba maT. 

aseTi `mijaWvulobis~ miuxedavad, samarTali TviTmyofadobas 

albaT veravisa da verafers dauTmobs. is sakuTari, Zalze specia-

luri gziT midis da siRrmiseulad eufleba yvelafers, rac mas-

Tan aseT ganviTarebas moaqvs. samarTlisaTvis sakiTxebisadmi aseTi 

detalizebuli midgoma misi erT-erTi mTavari meTodia da vfiqrob, 

swored amiT uaxlovdeba igi mecnierebas. cotad gadarWarbebad 

rom ar meCvenebodes, SemarTebiT vityodi, rom, am mxriv, misi amg-

vari intensiurobisa da eqstensiurobis gamo, igi super-

mecnierebaa. Tumca CemTvis kiTxvad rCeba, Tu ra iqneba misi, kano-

nisa da am kanonis Sesaxeb mecnierebis roli xval da ras Cav-

TvliT momavalSi mis `axal~ universalur Rirebulebad. 

 

 ٭٭٭

 

kontinenturi evropis samarTlis sistemis ZiriTadi winapari, 

romis samarTali, aswleulebis ganmavlobaSi Suasaukuneobriv sa-

monastro biblioTekebsa da skriptoriumebs afarebda Tavs. mxo-

lod maSinRa, rodesac ganmanaTleblis rolma monastrebis galav-

nebidan gamoaRwia da universitetebi warmoSva, kvlav gacocxlda 

`lingva laTina legis~, gadaiwera, ganimarta da glosebiT gam-

didrda miviwyebuli klauzulebi. aseTi sicocxlisunarianoba al-

baT SeSurdeboda nebismier sagans, rac adamianis gonebasa da xels 

ekuTvnis, aseTi Zlieri suliereba, Zlieri suli gaacocxlebda 

nebismier mokvdavs, kacsa Tu azrs. 
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samarTali, rogorc aRmatebuli sulieri arseba, misi uaRresad 

xangrZlivi sicocxlis ganmavlobaSi iswrafvis ufro meti da meti 

pragmatulobisaken. sainteresoa, rom laTinurma enam `pragmatiku-

si~ swored samarTalsa da saqmosnobaSi daxelovnebuls uwoda. sa-

marTali da samarTlis avtori cdilobdnen, yofiliyvnen pragma-

tuli da ara dogmaturi, idealizmze, rwmenasa Tu Sexedulebebze 

upirobo damokidebulebis nacvlad, sxvadasxva problemas racio-

nalisturad da praqtikulad mohkidebodnen. magram dRes samar-

Tlis skrupulozurma pragmatulobam gamoucnob burusSi gaxvia 

samarTlis mTavari niSani, suliereba da mgonia, Tanamedroveobis 

samarTalmcodneTagan Zalze cota Tu ugdebs yurs tomeulebad 

daxvavebuli samarTlis qveS mimdinare nakads, mTavar ZarRvs _ 

sulierebas. 

qarTul saxelmwifos mis winaSe arsebul arcTu bevr gzas So-

ris arCevanis gakeTeba uwevs da mouwevs. Tu es saxelmwifo gada-

wyvets, rom masac surs, sakuTari sityva uTxras adamians, zoga-

dad, maSin es saTqmelic mosafiqrebelia. saxelmwifos sityva me, 

upirvelesad, swored samarTalSi warmomidgenia; saxelmwifos si-

tyva swored kanoni da samarTalia. samarTlis mcodneni ki am si-

tyvis maZiebelni arian da misi Semnaxvelni. sagulisxmod meCveneba 

uTvalavi istoria, Tqmuleba da ambavi, rom wminda nivTebs, wminda 

sityvebs Rirseulni inaxaven sakuTar gulebsa da miuwvdomel sa-

cavebSi. isini qurumebs hgvanan. amis gamo vfiqrob, rom ga-

morCeulia qurumTa Segirdobac da gamorCeulia am saganZurTan 

ziarebac. 

 

 ٭٭٭

 

ramdenime xnis win, rodesac profesor zoiZis eseebis krebulis 

`samarTlis praqtikuli yofierebis Semecnebis cda~ sajaro ward-

gineba moewyo, auditoriam araerTi momxseneblis saintereso sity-

va moismina. maSin rogorRac megulisxma moxsenebebis saerTo Tema-

turi xazi – eseebis krebuli Sefasebul iqna, rogorc Janrulad 

sruliad axali mimarTuleba qarTul samarTlebriv literaturaSi; 
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prof. oTar gamyreliZe, prof. Tedo niniZe, prof. laSa bregvaZe 

aRniSnavdnen gamocemis uaRresad novatorul xasiaTs misi formis, 

Sinaarsisa da funqciis TvalsazrisiT. minda, mokrZalebiT vTqva, me 

wilad mxvda gamorCeuli SesaZlebloba, jer kidev publikaciis 

momzadebis safexurzeve eseebs xelnaweris saxiT gavcnobodi da 

davkvirvebodi teqstis Taviseburebebsa da xasiaTs. ar vici, velo-

di Tu ara amas, magram wignis prezentaciisas momxsenebel profe-

sorTa saTqmeli srulad daemTxva eseebis mier CemSi gamowveul 

ganwyobas. prof. zoiZis eseebis daniSnuleba ara calkeuli norma-

tiuli mocemulobis garCeva, aramed maT miRma sayovelTao Rire-

bulebiTi mizezebis Ziebaa, me ki amas aRviqvam, rogorc nivTieris-

gan transcendentursa da sulierisken mswraf svlas. 

kidev ramdenime garemoeba Cemi saTqmelis meti sicxadisaTvis: 

xelT Camivarda italiaSi moRvawe britaneli mecnieris, meTiu 

fordis wigni `desocializacia~ (Matthew Fforde, Desocialisa-

tion: The Crisis of Post-Modernity, 2009), romlis italiur 

gamocemas mopovebuli aqvs `kapri san miSelis~ jildo (Premio 

Capri San Michele), manamde miRebuli ioane pavle meoris mier 

1991 wels da kardinali ratcingeris, SemdgomSi benediqt me-

Teqvsmetis mier 1992 welsa da 2009 wels. wignis daskvniTi na-

wili `dabruneba sulTan?~ (A Return to the Soul?), romelic 

uaRresad avtoritetul kaTolike saeklesio inteleqtualTa mo-

sazrebebs imowmebs, warmoaCens sulierebis naklebobasa da amiT 

gamowveul sirTuleebs dasavlur postmodernul sazogadoebaSi da 

amasTanave, Seicavs Zalze mZafr mowodebas maT mimarT, visac 

SeuZlia, xma aRimaRlos sulierebis mxardasaWerad da dasacavad, 

Tundac mcire masStabiT, gansakuTrebiT, sekularul sivrceSi. 

msgavsi enTuziazmis kidev erTi wigni, romelsac gavecani, 

ekuTvnis aseve britanel mklevars, Carlz julian biSkos _ `espa-

nuri da protugaliuri samonastro istoria 600-1300~ (Charles 

Julian Bishko, Spanish and Portuguese Monastic History 

600-1300, 1984). naSromi mkveTri xazgasmaa samonastro insti-

tuciebis arsebiT daniSnulebaze im xalxebis kulturuli da, rac 
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mTavaria, sulieri mdgomareobisa da miRwevebis mimarT, romlebic 

pireneis qedis samxreTiT, iberiis naxevarkunZulze cxovrobdnen, 

da amasTan, im gadamwyveti rolis mtkicebaa, romelic am dawese-

bulebebma Seasrules Zalze xangrZlivi, TiTqmis rvasaukunovani 

`rekonkistas~ dros iberiuli miwebis muslim dampyrobelTagan 

gaTavisuflebisaTvis. 

vfiqrob, radgan ase vxedav, rom dRes gansakuTrebiT ubrundeba 

ganviTarebuli inteleqtualuri azri adamianis sulierebas. amgva-

ri dabruneba sulierebasTan Tu misken Semobruneba cxadia da ki-

dev ufro mkafio gaxdeba adamianuri Semoqmedebis ufro da ufro 

met sferoSi. 

 

 ٭٭٭

 

prof. zoiZis pedagogiuri da samecniero moRvaweoba, Cemi Sefa-

sebiT, swored sulierebisken swrafvaa iurisprudenciaSi. imedi 

maqvs, kadnierebad ar CameTvleba, rom me im, ukve sakmaod grZel 

profesiul manZils, romelic prof. zoiZem gamoiara, vuwodeb su-

lierebis gzas samarTalSi! 

ar maqvs aranairi varaudi, rogor gaigebs mkiTxveli Cems sity-

vas. mxolod kidev erTxel SevniSnav, rom prof. zoiZe Cemi da Cemi 

araerTi meogbris pedagogi da iqneb, ufrosi megobaricaa. amdenad, 

minda, am werilsac is ganwyoba gamovatano, rogorsac aseTi sasia-

movno pirovneba imsaxurebs misi studentebisagan. 

prof. besarion zoiZes da yvelas, vinc masTan Cvens urTierTo-

bas gulSematkivrobs, uRrmes madlobas movaxseneb! 

 

Tbilisi-sevilia 

oqtomberi-noemberi, 2013 
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erosi bzekalava 

 

pirobadebuli sakuTreba qarTuli  

da germanuli samarTlis mixedviT  

(SedarebiTi analizi) 

 

Sesavali 

 

winamdebare naSromi aris SedarebiTi analizi da pirobadebuli 

sakuTrebis samarTlebriv instituts1 exeba. teqsti xuT nawiladaa 

dayofili. Sesavalisa da daskvniTi nawilis garda, is pirobadebu-

li sakuTrebis istoriul aspeqtebs, germanuli da qarTuli piro-

badebuli sakuTrebis samarTlebrivi institutebis detalur aRwe-

rasa da am institutisaTvis damaxasiaTebeli problemuri sakiTxe-

bis Sesaxeb msjelobas moicavs. 

statiaSi ganixileba ramdenime sadavo sakiTxi da maTi gadawyve-

tis alternatiuli gza. radgan pirobadebuli sakuTrebis samar-

Tlebrivi institutis Camoyalibeba germanul samarTlebriv rea-

lobaSi moxda2 da am sakiTxis irgvliv msjeloba, rogorc germa-

nul literaturaSi, ise samarTalwarmoebis procesSi pirobade-

buli sakuTrebis Sinaarsis detalurad gansazRvras emsaxureboda, 

problemebis Zieba gamiznulad mxolod qarTuli pirobadebuli 

sakuTrebis samarTlebrivi institutis farglebSi moxda.  

qarTul literaturaSi am Temis irgvliv masala mwiria. piro-

badebuli sakuTrebis institutis formirebaSi ganmsazRvrel rols 

sasamarTlo asrulebs. samoqalaqo kodeqsis 188-e muxlisa da mas-

Tan dakavSirebuli sxva muxlebis samarTlebrivi interpretacia, 

pirobadebuli sakuTrebis samarTlebrivi institutis kreditis 

uzrunvelyofis homogenur saSualebad Camoyalibeba swored samo-

                                                           
1 statiaSi Sedarebulia qarTuli da germanuli `martivi~ pirobadebuli 

sakuTrebis samarTlebrivi institutebi, warmodgenilia maTi saerTo da 

ganmasxvavebeli niSnebi. 
2 Prutting H., Wegen G.,  Weinreich G., BGB Kommentar, 2006, 712.  
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samarTlo samarTlis farglebSi unda moxdes. samwuxarod, saqarT-

veloSi am institutis irgvliv sasamarTlo gadawyvetilebebi mwi-

ria. arsebuli praqtikis ganxilvisas davrwmundebiT, rom am insti-

tutis arsi arc uzenaesi sasamarTlosaTvisaa bolomde cxadi. amis 

Tqmis safuZvels, upirveles yovlisa, uzenaesi sasamarTlos mier 

pirobadebuli sakuTrebis uZrav nivTebTan mimarTebiT gamoyenebis 

dasaSvebobis dadgena gvaZlevs3. 

aseve, problemuria pirobadebuli sakuTrebiT nasyidobis xelSe-

krulebis samarTlebrivi bunebis, misi warmoSobisa da dualistu-

ri xasiaTis sakiTxic. germanuli samarTlis mixedviT, pirobadebu-

li sakuTrebisas kauzaluri da abstraqtuli garigebebis erTi 

qudis qveS moqceva da maT Soris urTierTdamokidebulebis gansa-

kuTrebuli wesebiT gansazRvra xdeba. magaliTad, germanuli samar-

Tlis mixedviT, ivaraudeba, rom pirobadebuli sakuTrebiT nasyi-

dobisas abstraqtuli, germaniis samoqalaqo kodeqsis 929-e muxl-

Si normatizebuli sanivTo garigeba, kauzaluri garigebidan gamom-

dinare (germaniis samoqalaqo kodeqsis 433-e muxli), myidvelis 

mier nivTis safasuris srulad gadaxdis pirobiTaa dadebuli. Se-

sabamisad, mxareebs Soris SeTanxmeba sakuTrebis uflebis gansaku-

Trebuli, 449-e muxliT nebadarTuli proceduriT mxaridan mxa-

reze gadasvlis Sesaxeb pirobiTia4 da masze pirobiTi garigebebi-

saTvis dawesebuli normebi gamoiyeneba. amgvarad, nasyidobis kau-

zaluri garigeba samarTlebriv Zalas misi dadebis momentidanve 

iZens da monawileTaTvis Sesasruleblad savaldebulo xdeba.5 

qarTuli samarTali sanivTo da valdebulebiTsamarTlebriv gari-

gebebs Soris gansxvavebas ar icnobs. saqarTvelos samoqalaqo ko-

deqsSi germanuli 929-e muxlis Sesabamisi norma ar moipoveba. 

                                                           
3 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 

2012 wlis 27 martis ganCineba №as-1300-1320-2011: `marTalia, aRniSnuli 

moTxovnis uzrunvelyofa [igulisxmeba pirobadebuli sakuTreba] mxolod 

moZrav nivTebs exeba, magram am Sinaarsis moTxovnis uzrunvelyofis 

saSualebis gamoyeneba arc uZrav nivTebze ikrZaleba~. 
4 Wanturia l., kreditis uzrunvelyofis samarTali, Tbilisi, 2012, 172. 
5 Schwa G., Prutting H., Sachenrecht, 29. Auflage, 2006, 178.  
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amitom, sainteresoa, qarTuli samarTlis mixedviT, aseTi garigeba 

miiCneva Tu ara pirobiTad da saqarTvelos samoqalaqo kodeqsSi 

188-e muxli, romelic germanuli samoqalaqo kodeqsis 449-e mux-

lis analogia, xom ar gulisxmobs abstraqciis principis arsebo-

bas? vfiqrob, am kiTxvaze calsaxad pasuxis gacema SeuZlebelia. 

naSromis farglebSi mkiTxveli am Temis irgvlivac waawydeba 

msjelobas. 

sayuradReboa pirobadebuli sakuTrebis roli gakotrebis saq-

mis warmoebis procesSic. SeiZleba iTqvas, rom germanul samar-

TalSi pirobadebul sakuTrebas, upirveles yovlisa, swored am 

kuTxiT eniWeba mniSvneloba. rogorc cnobilia, sanivTo uflebis 

mqone kreditori gakotrebis saqmis warmoebisas gansakuTrebulad 

daculia. statiaSi pirobadebuli sakuTrebis instituti am kuT-

xiTacaa ganxiluli. 

 

1. pirobadebuli sakuTrebis cneba da istoriuli aspeqtebi 

 

pirobadebuli sakuTrebis Sinaarsi. rogorc cnobilia, „Cveule-

brivi“ nasyidobis xelSekrulebiT (saqarTvelos samoqalaqo kodeq-

sis 477-e muxli; BGB §433) warmoSobili valdebulebebis Sesru-

leba `xeli xelSi~ (erTdroulad; BGB §322) xdeba. xSirad, gan-

sakuTrebiT samrewvelo procesis farglebSi, mxareTa saerTo in-

teresis Sesabamisad, erT-erTi mxare saxelSekrulebo valde-

bulebis `winaswar Sesrulebas~ Tanxmdeba. `winaswari Sesrulebis~ 

interesi mxareebs maSin uCndebaT, rodesac bazarze konkurencia 

didia da isini iZulebulni arian mindinare ekonomikur procesebze 

saTanado reagireba moaxdinon6. am SemTxvevaSi gamyidveli dainte-

resebulia rac SeiZleba swrafad da daculad gaasxvisos nivTi. 

myidveli ki cdilobs, rac SeiZleba nakleb droSi da formaluro-

bis gareSe fasis gadaxdis gadavadebis pirobiT SeiZinos igi. xSi-

rad myidveli sakuTari xelSekrulebismieri valdebulebis Sesru-

lebis safuZvlian varauds miRebuli nivTis gadamuSavebis an mesame 

                                                           
6 Weber H., Kreditsicherungsrecht, 8. Auflage, 2006, 187.     
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pirze misi gasxvisebis (gagrZelebuli pirobadebuli sakuTreba) 

process ukavSirebs7. 

pirobadebuli sakuTreba ZiriTadad swored aseT SemTxvevebSi 

gamoiyeneba. am institutis popularobas misi saimedooba ganapiro-

bebs. evropul bazarze is kreditis (sagnobrivi krediti) uzrun-

velyofis erT-erTi yvelaze gavrcelebuli saxeobaa da misi ga-

moyeneba, gansakuTrebiT samrewvelo brunvaSi, ukve didi xania 

Cveulebriv movlenad iqca. pirobadebuli sakuTrebis ganStoebas 

didi praqtikuli gamoyeneba gaaCnia. maTi Camoyalibeba e.w. `teqni-

kuri progresis~ Tanmdevi movlena gaxldaT. mocemul statiaSi 

saubaria mxolod `martiv~ pirobadebul sakuTrebaze, radgan, vfi-

qrob, misi ganStoebebis srulad warmodgena am naSromis far-

glebSi SeuZlebelia. 

pirobadebuli sakuTreba kreditis uzrunvelyofis saSualebaa, 

rogorc germanuli, ise qarTuli samarTlis mixedviT. pirobade-

buli sakuTrebis gamoyeneba ZiriTadad industriul da savaWro 

urTierTobebSi xdeba. evropis industriul qveynebSi kreditis 

uzrunvelyofis es saSualeba moTxovnis uzrunvelyofis yvelaze 

metad gavrcelebuli formaa.8 am SemTxvevaSi saubari araa fulad 

kreditze. myidvels moZravi nivTi mflobelobaSi gadaecema da igi 

iZens uflebas, rom es nivTi gulisxmierebis, rogorc sakanonm-

deblo moTxovnis, ise saxelSekrulebo daTqmis gaTvaliswinebiT, 

sakuTari survilisamebr gamoiyenos. Sesabamisad, gamyidveli am 

nivTze sakuTrebis uflebas itovebs. amiT, dadebuli nasyidobis 

xelSekrulebidan gamomdinare, safasuris moTxovnis uflebis sa-

nivTosamarTlebrivad uzrunvelyofa xdeba. literaturaSi gabato-

nebuli mosazrebis Tanaxmad, pirobadebuli sakuTrebiT nasyidobis 

xelSekrulebis gamoyeneba mxolod moZrav nivTebTan mimarTebiTaa 

SesaZlebeli9.  

                                                           
7 Reinicke M., Tiedtke K., Kreditsicherung, 5. Auflage, 2006, 289.  
8 Prutting H., Wegen G., Weinreich G., BGB Kommentar, 2006, 711. 
9 Wanturia l., kreditis uzrunvelyofis samarTali, Tbilisi, 2012, 166. 
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pirobadebuli sakuTreba, erTi mxriv, fuladi moTxovnis 

uzrunvelyofis saSualebaa, romelic myidvelis mier safasuris 

srulad gadaxdis Semdeg ki ar qreba, aramed myidvelis xelSi 

nivTze absolutur uflebad ganxorcieldeba. meore mxriv, igi 

myidvelisTvisac damatebiTi motivaciaa, bolomde Seasrulos Tavi-

si valdebuleba. pirobadebul sakuTrebas aqcesoruli xasiaTi ar 

gaaCnia. aq pirobis qveS dayenebuli sakuTreba srul sakuTrebad 

gardaiqmneba. pirobadebuli sakuTrebis samarTlebrivi bunebis da-

sadgenad aucilebelia misi sk-is 186-e muxlTan Sesabamisobis gan-

sazRvra. 

sk-is 186-e muxlis mixedviT, moZrav nivTze sakuTrebis gadasa-

cemad ori abstraqtuli winapirobis arsebobaa aucilebeli: namd-

vili uflebis arseboba da nivTis mflobelobaSi gadacema. am ab-

straqtuli winapirobebis arsebobisas sakuTreba moZrav nivTze 

upirobod gadadis samarTlebrivi urTierTobis Sesabamis monawi-

leze. amitomac, ganvadebiT nasyidobisas (sk-is 505-e muxli), rad-

gan ganvadebiT nasyidoba mxolod nasyidobis erT-erTi saxea, sk-is 

186-e muxlis orive abstraqtuli winapiroba sruldeba da myid-

vels sakuTreba moZrav nivTze misi mflobelobaSi miRebasTan er-

Tad warmoeSoba.  

ganvadebiT nasyidobisagan gansxvavebiT, pirobadebuli sakuTre-

biT nasyidobisas myidvels sakuTreba mxolod safasuris srulad 

gadaxdis Semdeg uCndeba. miuxedavad imisa, rom is nivTis pirdapi-

ri mflobelia da misi gamoyenebis, gemanuli samarTlis mixedviT 

ki, misi gasxvisebis an gadamuSavebis uflebasac aqvs, safasuris 

srulad gadaxdamde mesakuTred gamyidveli rCeba. SeiZleba iTqvas, 

rom sk-is 188-e muxli sakuTrebis uflebis mxaridan mxareze ga-

dasvlis specialur, sk-is 186-e muxlisagan gansxvavebul wess ad-

gens da amiT valdebulebiTsamarTlebrivi urTierTobebis monawi-

leebs SesaZleblobas utovebs saWiroebis SemTxvevaSi xelSekru-

lebis farglebSi sakuTrebis gadasvlis amgvar formaze Se-

Tanxmdnen.  

sk-is 188-e muxlis safuZvelis Sesabamisad, pirobadebuli saku-

TrebiT nasyidobisas kreditoris mier nasyidobis xelSekrulebis 
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obieqtze sakuTrebis uflebis datovebiT misi moTxovnis sanivTo-

samarTlebrivi uzrunvelyofa xdeba.10 pirobadebuli sakuTrebiT 

nasyidoba mxolod moZravi nivTebze gankargvis drosaa SesaZlebeli 

da misi buneba araaqcesorulia11. 

aseve, sainteresoa pirobadebuli sakuTrebiT nasyidobisa da pi-

robiTi garigebebis Sesaxeb normebis urTierTkavSiri, rasac piro-

badebuli sakuTrebisa da ganvadebiT nasyidobis erTmaneTTan Seda-

rebis kuTxiT arsebiTi mniSvneloba eniWeba. 

pirobadebuli sakuTrebis istoriuli aspeqtebi. pirobadadebul 

sakuTrebas xangrZlivi istoria gaaCnia. sadavoa sakiTxi, iRebs Tu 

ara pirobadebuli sakuTreba Tavis sawyiss romis samarTalSi.  

mkvlevarTa azriT, pirobadebuli sakuTreba ukve XII tabulis 

kanonebSia (qr.S.-mde me-5 saukune) moxseniebuli. samarTlis am in-

stitutis niSnebs pavlusis (qr.S.-dan me-3 saukune), ulpianes 

(qr.S.-dan me-3 saukune) da me-6 saukuniT daTariRebul iustinianes 

kodifikaciebSic vxvdebiT.12 

am werilobiTi wyaroebis mixedviT, gamyidvelis pozicia gamya-

rebuli iyo aramxolod valdebulebiTsamarTlebrivi urTierTobe-

bis momwesrigebeli normebiT, aramed kanonis normiT, romelic 

gamyidvelis sakuTrebis uflebas manamde acxadebda daculad, sanam 

myidveli srulad ar Seasrulebda Tavis valdebulebas an ar 

moaxdenda am valdebulebis uzrunvelyofas13. mxareebi nasyidobis 

xelSekrulebas pozitiuri pirobis gareSe debdnen. zemoxsenebuli 

wesi moqmedebas iwyebda, rodesac mxareebi nasyidobis fasis ga-

dauxdelobis gamo valdebulebiTsamarTlebriv urTierTobas sa-

daod xdidnen. am SemTxvevaSi materialuri samarTlis gamoyeneba 

xdeboda, romlis ZaliTac, sakuTrebis ufleba nivTze gamyidvelis 

mxares ivaraudeboda. sxvagvarad rom vTqvaT, sakuTrebis uflebis 

                                                           
10 iqve. 
11 iqve. 
12 Maass M.J., Die Geschichte des Eigentumsvorbehaltes, 2003, 34.  
13 iqve, 36. 
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Sesaxeb SeTanxmeba calke abstraqtuli SeTanxmebis saxiT,  uSua-

lod xelSekrulebaSi ar miiRweoda14. 

mkvlevarTa umravlesobis azriT, pirobadebuli sakuTreba, ro-

gorc „sagnobrivi kreditis“ uzrunvelyofis saSualeba, romaul 

samarTalSi ar arsebobda. sakuTrebis uflebis datoveba gamyidve-

lis mxares ufro metad samarTlis normis safuZvelze xdeboda 

mxolod maSin, rodesac myidveli Tavis valdebulebas nivTis safa-

suris gadaxdis Sesaxeb ar Seasrulebda.  

pirveli wyaro, romelic xelSekrulebis gziT SeTanxmebas sa-

kuTrebis gansazRvruli pirobiT gadasvlas adasturebs, XIV-XV 

saukuneebiT TariRdeba. Tavdapirvelad, msgavsi xelSekruleba miwis 

nakveTebze nasyidobisas gamoiyeneboda da misi praqtikuli gamoyene-

ba XIX saukunemde TiTqmis ar xdeboda15. amis ZiriTadi mizezi is 

iyo, rom im periodSi `miwa~ sabazro brunvis mniSvnelovani obieq-

ti ar gaxldaT. umetesi `miwa~ naTesauri klanebis an saxelmwi-

fos sakuTrebaSi iyo moqceuli. es garemoeba miwiT vaWrobis ko-

mercializacias seriozulad abrkolebda16. 

pirobadebuli sakuTrebis saWiroeba arc mcire da saSualo mo-

vaWreebisaTvis arsebobda, radgan `xelze vaWroba~ saqonlis brun-

vis absoluturad gabatonebul princips warmoadgenda.  

situacia adreuli kapitalizmis epoqaSi Seicvala. miwa sajaro 

`xelidan~ sul ufro metad Tavisufldeboda da Sesabamisad, saba-

zro brunvis obieqti xdeboda.  

pirobadebuli sakuTrebis mniSvnelobis zrdasa da misi kredi-

tis uzrunvelyofis instututad Camoyalibebas sasaqonlo brunvi-

sa da myidvelTa ricxvis zrdam xeli Seuwyo. fuladi kreditis 

gverdiT, romlis uzrunvelyofis mTavari saSualeba (moZravi niv-

Tebis SemTxvevaSi) giravnoba iyo, warmoebis zrdasTan erTad sasa-

qonlo kreditis arsebobis moTxovnilebac gaCnda. fuladi krediti 

giraos uzrunvelyofiT, arapraqtikuli da brunvis Semaferxebeli 

                                                           
14 Von Staudiger  J., Kommentar zum Bürgerlichen Gesetzbuch, Buch 2, 2009, 427. 
15 Thiemann B., Die Entwicklung der Eigentumsanwartschaft bei Vorbehaltskauf in 

der neuen Deutschen Privatrechtsgeschichte, 2002, 31.  
16 iqve, 32.   
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xdeboda. giraos dros nivTi kreditors mflobelobaSi gadaecemo-

da da misi miznobrivad gamoyeneba arc erTi mxarisaTvis aRar iyo 

SesaZlebeli (Tundac mxolod xelSekrulebiT daTqmul vadaSi). 

amitom nivTi sasaqonlo brunvidan vardeboda, rac, gansakuTrebiT 

adreul kapitalizmSi, arasasurveli movlena iyo17. 

garmanelma kanonmdebelma es ganviTareba yuradRebis gareSe ar 

datova da XVII saukuneSi pirobadebuli sakuTrebis normatizeba 

moaxdina. kanonmdeblis gansazRvrebiT, pirobadebuli sakuTreba 

mxolod nasyidobis Rirebulebis uzrunvelyofis saSualeba aRar 

iyo. pirobadebuli sakuTrebiT nasyidobis gamyidvelma gakotrebis 

samarTalSic privilegirebuli pozicia miiRo. pirobadebuli saku-

TrebiT nasyidoba moZrav nivTebzec gaxda SesaZlebeli18. yvelafris 

miuxedavad, pirobadebuli sakuTreba am epoqaSi kreditirebis saSu-

alebas ar warmoadgenda. 

abstraqciis principis Camoyalibebam, savinisa da kantis 

moZRvrebebma da pirobadebuli sakuTrebis mxolod moZrav nivTebze 

SeTanxmebis dakanonebam am institutis dRevandeli gagebiT formi-

rebaSi mniSvnelovani roli iTamaSa.  

am xangrZlivma ganviTarebam gemaniis samoqalaqo kodeqsis 455-e 

muxlSi logikuri asaxva hpova. muxlSi pirobadebuli sakuTrebis 

normatizeba da misi materialuri samarTlis nawilad qceva moxda.  

germanulma pirobadebuli sakuTrebis samarTlebrivma insti-

tutma saboloo cvlileba 2002 wels valdebulebiTi samarTlis 

reformis Sedegad ganicada. es cvlilebebi Seexo ara pirobadebu-

li sakuTrebis Sinaarss, aramed igi ZiriTadad xelSekrulebaze 

uaris Tqmis institutisken iyo mimarTuli. es reforma 1999 

wlis evrokavSiris 44-e direqtivis gamoxmaureba gaxldaT (“zu 

bestimmten Aspekten des Verbrauchergüterkaufs und der Garantie für Ver-

brauchsgüter”)19, romelic momxmarebelTa dacvisa da maTi uflebe-

bis daculobis xarisxis gaumjobesebas isaxavda miznad20. 2001 

                                                           
17 Maass, M.J. Die Geschichte des Eigentumsvorbehaltes, 330. 
18 iqve, 332. 
19 Juris Praxiskommentar BGB, 2009, 129. 
20 iqve. 
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wlis reformiT 455-e muxli Seicvala 449-e muxliT da piroba-

debuli sakuTrebis dRevandeli, saboloo saxiT Camoyalibeba mox-

da. aRsaniSnavia, rom cvlilebam mTel germanul valdebulebiT 

samarTalze (gansakuTrebiT, am kuTxiT, sainteresoa germaniis samo-

qalaqo kodeqsis (BGB) 323-e da 346-e muxlebis analizi) didi 

gavlena iqonia. ramdenime cvlileba, romelic germanul samarTal-

Si am mxriv ganxorcielda, saqarTvelos samoqalaqo kodeqsis av-

torebma jer kidev 1997 wels gaiTvaliswines. es, upirvels yov-

lisa, saqarTvelos samoqalaqo kodeqsis 405-e da 336-e muxlebs 

exeba.  

 

2. pirobadebuli sakuTreba germanuli samarTlis mixedviT 

 

zogadi. germaniis samoqalaqo kodeqsSi pirobadebul sakuTrebas 

449-e muxli daeTmo. germanul samarTalSic iseve, rogorc qar-

Tul samarTalSi, pirobadebuli sakuTrebis instituti kreditis 

uzrunvelyofis saSualebaa, romelic araaqcesoruli bunebisaa da 

kreditoris (pirobadebuli sakuTrebiT gamyidvelisaTvis) moTxov-

nis dasacavad rogorc valdebulebiTsamarTlebriv, ise sa-

nivTosamarTlebriv berketebs qmnis. pirobadebuli sakuTrebis du-

alisturi xasiaTis gamo mxareebis urTierToba rogorc valdebu-

lebiTsamarTlebrivi, ise sanivTosamarTlebrivi Sinaarsisaa.  

germaniis samoqalaqo kodeqsis 449-e muxli ganmartebiTi wesia, 

rac imas gulisxmobs, rom eWvis SemTxvevaSi sakuTrebis ufleba 

nivTze safasuris srulad gadaxdamde gamyidvelis mxares ivarau-

deba.21 pirobadebuli sakuTrebis normatiuli agebuleba 449-e 

muxlTan erTad 433-e, 929-e da 158-e muxlebs Seicavs. amiT piro-

badebuli sakuTrebis samarTlebriv institutze abstraqciisa da 

gamijvnis principebis zemoqmedeba udavo xdeba.  

pirobadebuli sakuTreba da abstraqciis principi. pirobadebu-

li sakuTrebiT nasyidobis arsisa da misi abstraqciis principTan  

urTierTkavSiris warmosadgenad `Cveulebrivi~ nasyidobis xelSe-

                                                           
21 Prutting H., Wegen G., Weinreich G., BGB Kommentar, 2006, 712. 
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krulebis dadebisa da misgan gamomdinare valdebulebebis Sesru-

lebis samarTlebrivi procesis warmoCenaa saWiro. 

germaniis samoqalaqo kodeqsis 322-e muxlis Tanaxmad, mxareebi 

valdebulni arian Seasrulon nasyidobis xelSekrulebiT (433-e 

muxli) gaTvaliswinebuli valdebulebebi `xeli xelSi~ 

(erTdroulad). valdebulebebis erTdroulad SesrulebiT gamyid-

velis mier myidvelze rogorc nivTis, ise sakuTrebis uflebis 

gadacema (433-e muxli, abz.1; 929-e muxli, pirveli winadadeba) 

myidvelis mier nasyidobis safasuris gadaxdis valdebulebis (433-

e muxli, abz.2) Sesrulebas emTxveva da xelSekruleba Sesrule-

bulad miiCneva.22 sakuTrebis ufleba myidvelze gadadis maSin, ro-

desac gamyidveli namdvili uflebis safuZvelze nivTs gadascems 

da masTan erTad sakuTrebis uflebasac. qarTuli samarTlisagan 

gansxvavebiT, germanul samarTalSi sakuTrebis uflebis gadasace-

mad mxolod nivTis gadacema da `namdvili uflebis arseboba~ araa 

sakmarisi.23 mxareebma sakuTrebis uflebaze zemoqmedebis mosaxde-

nad, upirveles yovlisa, sanivTosamarTlebriv SeTanxmebas unda 

miaRwion. am abstraqtuli `sanivTo garigebis~ ganmarteba germanu-

li samoqalaqo kodeqsis 929-e muxlSia mocemuli. 929-e muxlis 

mixedviT, `moZrav nivTze sakuTrebis uflebis gadasacemad savalde-

buloa, rom mesakuTrem sakuTrebis uflebis SemZens gadasces nivTi 

mflobelobaSi da maT Soris arsebobdes SeTanxmeba am uflebis 

gadasvlis Sesaxeb~24. Cveulebriv, nasyidobisas, `sanivTo SeTanxme-

ba~ da nivTis gadacema erT aqtSi, mflobelobis uzrunvelyofaSi 

xorcieldeba da sakuTrebis uflebis gadasvlas upirobod iwvevs. 

abstraqciis principis Sinaarsi imaSi mdgomareobs, rom, magali-

Tad, nivTze nasyidobis xelSekrulebis dadebisas (abstraqciis 

principis yvelaze aSkara magaliTi), garda valdebulebiTsamarTle-

brivi xelSekrulebisa, sanivTo xelSekruleba, romelic uSualod 

mxaridan mxareze sakuTrebis uflebis gadasvlas exeba da romlis 

                                                           
22 Baur J., Stürner R., Sachenrecht, 18. Auflage, 2009, 826. 
23 saqarTvelos samoqalaqo kodeqsi, 186-e muxli, pirveli nawili. 
24 Bürgerliches Gesetzbuch (BGB), §929, Satz 1. 
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moqmedebac `kauzaluri garigebisagan~ damoukidebelia, abstraqtu-

lad ideba, miuxedavad imisa, rom maTi dadebis faqti SeiZleba ga-

regnulad erTmaneTs daemTxves.25 abstraqtuli xelSekrulebis 

safuZvelze mxareebs mxolod sakuTrebis uflebaze gankargvis Se-

saxeb SeTanxmebis miRweva SeuZliaT. rodesac mxareebi kauzaluri 

xelSekrulebis safuZvelze asruleben valdebulebebs (433-e mux-

li), ivaraudeba, rom maT Soris, aseve, daido abstraqtuli xel-

Sekruleba nivTze sakuTrebis uflebis gadasvlis Sesaxeb.  

gamijvnis principis Tanaxmad, es ori xelSekruleba erTmaneTis-

gan damoukideblad arsebobs da Sesabamisad, samoqalaqo kodeqsis 

zogadi nawilisa da saxelSekrulebo samarTlis normebi Ti-

Toeulze cal-calke, erTnairad moqmedebs. miuxedavad imisa, rom 

ZiriTad SemTxvevebSi sakuTrebis uflebis Sesaxeb miRweuli Se-

Tanxmeba valdebulebiTsamarTlebriv xelSekrulebaSi aisaxeba 

(radganac mxareebi iq SeTanxmdnen nasyidobis fassa da nivTis ga-

dacemaze), `kauzaluri garigebis~ baTiloba sanivTosamarTlebrivi 

SeTanxmebis baTilobas ar iwvevs. gayofis principis Tanaxmad, es 

xelSekrulebebi damoukideblad arsebobs.26  

es dayofa mniSvnelovania pirobadebuli sakuTrebis SemTxvevaSi 

da mxareTa mier valdebulebis Seusruleblobis dros gansakuTre-

bul normatiul fons warmoSobs. valdebulebiTsamarTlebrivi na-

syidobis xelSekrulebis dadeba upirobod xdeba (germaniis samoqa-

laqo kodeqsis 433-e muxli), xolo sanivTosamarTlebrivi SeTanx-

meba uSualod sakuTrebis gadasvlis Sesaxeb, valdebulebiTsamar-

Tlebrivi xelSekrulebidan safasuris gadaxdis pirobiT ideba 

(germaniis samoqalaqo kodeqsis 929-e da 158-e muxlebi). Sesabami-

sad, abstraqciis principi `SesaZlebels xdis~ imas, rom mxareebi 

kauzaluri garigebis ZaliT upirobod urTierTvaldebulni arian, 

xolo sanivTo garigeba, anu kauzaluri garigebis Sesrulebis pi-

                                                           
25 Klopholler J., Studienkommentar BGB, 6. Auflage, 2003, 638. 
26 pirobadebuli sakuTrebisas gvaqvs abstraqciis principis erTgvari 

gamonaklisi, radgan kauzaluri da sanivTo garigebebi am SemTxvevaSi 

garkveulwilad erTmaneTze samarTlebrivi Sedegis dadgomis kuTxiTac 

aris damokidebuli. 
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robiT sakuTrebis gadasvlis Sesaxeb maTi SeTanxmeba myidvelis 

mier safasuris srulad gadaxdamde meryev mdgomareobaSia, anu pi-

robiTia. xsenebuli garemoebebis gamo, pirobadebuli sakuTrebis 

instituti pirobiTi garigebebis Sesaxeb arsebul wesebTan Sesaba-

misia. 

abstraqtuli da kauzaluri garigebebi erTmaneTisagan damouki-

deblad arseboben. kauzaluri garigebis baTiloba ar iwvevs ab-

straqtuli garigebis baTilobas da piriqiT.27 sadavoa sakiTxi, 

gvaqvs Tu ara saxeze pirobadebuli sakuTrebiT nasyidobis 

SemTxvevaSi am principidan erTgvari gamonaklisi (misi darRveva). 

rodesac sanivTo garigebis pirobiT dadeba xdeba (germaniis samo-

qalaqo kodeqsis 929-e da 158-e muxlebi) da am pirobis dadgoma 

kauzaluri garigebis Sesrulebazea damokidebuli, samarTlianad 

Cndeba eWvi, xom ar aris es ori garigeba gansazRvrul farglebSi 

erTmaneTze damokidebuli? Tu pirobadebuli nasyidobiT myidveli 

ar gadaixdis nivTis safasurs da am mizeziT gamyidveli uars ity-

vis xelSekrulebaze, maSin sanivTo garigeba xom mudmivad meryevad 

baTil mdgomareobaSi darCeba da verasdros gamoiwvevs samarTle-

briv Sedegs. es sakiTxi literaturaSi davis sagania.  

aRniSnuli abstraqciisa da gamijvnis principebis germanuli pi-

robadebuli sakuTrebisaTvis Seucvlel mniSvnelobas cxadyofs. 

maTi urTierTkavSiris yvela kuTxiT warmoCena ufro vrceli sa-

mecniero naSromis farglebSi unda moxdes.  

pirobadebuli sakuTrebiT nasyidobis xelSekrulebis forma. im-

is gaTvaliswinebiT, rom pirobadebuli sakuTrebis gamoyeneba mxo-

lod moZrav nivTebTan mimarTebiT xdeba, aseTi xelSekruleba we-

rilobiT formas ar moiTxovs. mTavaria, rom mxareebma sakuTrebis 

uflebaze amgvari zemoqmedebis Sesaxeb myidvelisaTvis nivTis 

mflobelobaSi gadacemamde SeTanxmebas miaRwion. gamyidvelma cxa-

dad unda ganumartos myidvels, rom mas safasuris srulad gadax-

damde sakuTrebis uflebis gadacema ar surs.28 Sesabamisad, piro-

                                                           
27 Klopholler J., Studienkommentar BGB, 6. Auflage, 2007, 638. 
28 Staudingers J., Kommentar zum Bürgerlichen Gesetzbuch, Buch 2, 2009, 433. 
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badebuli sakuTrebis Sesaxeb SeTanxmebis miRweva kauzaluri xel-

Sekrulebis dadebis Semdegac aris SesaZlebeli. aseT SemTxvevaSi 

saxeze gveqneba e.w. damatebiTi pirobadebuli sakuTreba.29 

SesaZlebelia, rom gamyidvelma myidvels sakuTrebis uflebis 

masze gadasvlis aseTi pirobis Sesaxeb zednadebis (Lieferschein) 

meSveobiTac acnobos. es sakiTxi gansakuTrebiT aqtualuria ara-

Tanmyof pirebs Soris dadebuli garigebebisas, radgan zednadebi 

myidvels swored aseT SemTxvevebSi miewodeba. es piroba myidveli-

saTvis zednadebis teqstidan gamomdinare, advilad da aSkarad aR-

saqmeli unda iyos30.  

pirobadebuli sakuTrebis Sesaxeb SeTanxmebis arsebobis dasad-

genad, am konkretul SemTxvevaSi, or garemoebas eqceva yuradReba: 

pirveli, myidvelma unda miiRos nivTi mflobelobaSi; meore, misT-

vis cxadi unda iyos, rom gamyidvelis neba sakuTrebis uflebis 

SenarCunebis Sesaxeb, SeiZleba zednadebis teqstSi iyos mocemuli. 

am winapirobebis arsebobisas sanivTo garigeba dadebulad miiCneva 

(germaniis samoqalaqo kodeqsis 929-e muxli).31 am dros, piroba-

debuli sakuTrebis Sesaxeb SeTanxmebis miRwevis SesaZlebloba mxa-

reebs mxolod nivTis mflobelobaSi gadacemamde gaaCniaT.32 miux-

edavad imisa, rom kanoni mxareebs formasTan dakavSirebul im-

peratiul moTxovnebs ar uwesebs, literaturaSi da sa-

marTalwarmoebaSi gabatonebuli mosazrebis Tanaxmad, umjobesia 

pirobadebuli sakuTerbis werilobiTi formiT Camoyalibeba. upir-

veles yovlisa, es gamyidvels exeba, radgan mtkicebis tvirTi sa-

samarTloSi swored mas awevs.33 

pirobadebuli sakuTrebiT nasyidobis mxareTa uflebebi da val-

debulebebi. pirobadebuli sakuTrebiT nasyidobisas mxareebs Soris 

kompleqsuri da mravalmxrivi samarTlebrivi urTierToba warmoi-

Soba. pirobadebuli sakuTrebis samarTlebrivi institutis isto-

                                                           
29 Prutting H., Wegen G., Weinreich G., BGB Kommentar, 2006, S. 712. 
30 Staudingers J., Kommentar zum Bürgerlichen Gesetzbuch, Buch 2, 2009, 432. 
31 Bülow P.,  Recht der Kreditsicherheiten, 7. Auflage, 2006, 223. 
32 Staudingers J., Kommentar zum Bürgerlichen Gesetzbuch, Buch 2, 2009, 433. 
33 Nomoskommentar, BGB, 2006, 617. 
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riul ganviTarebas Tu davakvirdebiT, davinaxavT, rom am procesis 

laiTmotivs swored gamyidvelis uflebebis dacva warmoadgenda. 

magram sazogadoebaSi mimdinare procesebma da savaWro urTierTo-

bebis ganviTrebam, aseve, pirobadebuli sakuTrebiT nasyidobis myid-

velis uflebebis saTanado dacvac aucilebeli gaxada. am mxriv, 

aRsaniSnavia, pirobadebuli sakuTrebiT myidvelis sanivTo ufleba, 

rogorc sakuTrebis wina safexuri (Anwartschaftsrecht).34 igi myid-

velis materialur-samarTlebriv uflebas ar warmoadgens da ase-

Tad (sanivTo uflebad) sasamarTlos mieraa aRiarebuli. mTliano-

baSi, myidvelis es pozicia, im normebiT miniWebuli uflebebis 

erTobliobaa, romelic mflobelobisa da pirobiTi garigebebis 

Sesaxeb arsebuli mowesrigebidan gamomdinareoben.  

pirobiTi abstraqtuli sanivTo garigebisa da nasyidobis kauza-

luri xelSekrulebis ZaliT, pirobadebuli sakuTrebis SemTxvevaSi 

kreditors (gamyidvels) myidvelis mimarT rogorc valdebulebiT 

samarTlebrivi, ise sanivTosamarTlebrivi uflebebi gaaCnia.35 Sesa-

bamisad, misi samarTlebrivi pozicia, sxva kreditorebTan Seda-

rebiT, ufro myari da saimedoa. is faqti, rom gamyidveli xelSe-

krulebis mxarea, romelic nivTis gadacemis valdebulebas (magram 

ara sakuTrebis uflebis gadacemis) winaswar asrulebs, aseT dac-

vas savaldebulosac xdis. germanuli samamrTlebrivi sistema am 

pozicias amyarebs da gamyidvels saTanado samarTlebriv dacvas 

sTavazobs. swored amiT aris ganpirobebuli am institutis germa-

nul gakotrebis samarTalSi gaTvaliswineba da pirobadebuli sa-

kuTrebis saimedoobis amgvarad uzrunvelofa.  

pirobadebuli sakuTrebiT nasyidobis gamyidvels gakotrebis sa-

marTalSi gansakuTrebuli pozicia ukavia (igulisxmeba iseTi 

SemTxvevebi, rodesac myidveli iuridiuli piria, sxva SemTxvevebSi 

gamyidveli sargeblobs uSualod im uflebebiT, romlebsac misi 

tituli uzrunvelyofs). `Cveulebrivi~ nasyidobisas, im SemTxve-

                                                           
34 Medicus, Bürgerliches Recht, 20 Auflage, 2004, 292. 
35 Bülow P., Recht der Kreditsicherung, 6 Auflage, 2006, 207.     
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vaSi, Tu myidvelma ar gadaixada nivTis safasuri da is gadaxdi-

suunaro gaxda, gamyidvels raime saxis dacva ar gaaCnia.  

gakotrebis Sesaxeb germaniis kanonis (InsO) 35-e muxlis mixed-

viT, kreditoris gadaxdisuunarobis SemTxvevaSi valauvalobis 

masas miekuTvneba kreditoris mTeli qoneba, romelic mas gakotre-

bis Sesaxeb saqmis warmoebis gaxsnis momentisaTvis ekuTvnis (§35 

InsO). radganac ivaraudeba, rom `Cveulebrivi~ nasyidobisas myid-

veli nivTis gadacemiT gaxda mesakuTre (gadacemiTa da 929-e mux-

liს pirveli abzacis mixedviT) mocemuli nivTi avtomaturad va-

lauvalobis masas miekuTvneba da yvela kreditors Tanabrad aqvs 

ufleba, am nivTiT daikmayofilos Tavisi dasabuTebuli moTxovna36. 

swored imis gamo, rom gamyidvelma dakarga sakuTreba nivTze, mas 

ar SeuZlia daeyrdnos `gakotrebis Sesaxeb kanonis~ 51-e muxls da 

moiTxovos gansakuTrebuli dakmayofileba. radgan mas ar gaaCnia 

sanivTosamarTlebrivi moTxovnis ufleba, misi uflebis dacva arc 

am kanonis 47-e muxliTaa SesaZlebeli. imave mizeziT gamyidvels 

arc 985-e muxliT SeuZlia moiTxovos nivTis ukan dabruneba. mas 

mxolod valdebulebiTsamarTlebrivi moTxovnis SesaZlebloba rCe-

ba.  

SeiZleba iTqvas, rom `Cveulebrivi~ nasyidobis xelSekrulebi-

sas, myidvelis gakotrebis SemTxvevaSi, გაmyidvels sakmaod susti 

dacva gaaCnia. saqonlis gayidvis survilis miuxedavad, გაmyidvels 

xSirad uwevs nasyidobaze uaris Tqma, rodesac valdebulebebis Se-

sruleba `xeli xelSi~ ver xerxdeba. ra samarTlebrivi saSualebe-

bi arsebobs mxareebisTvis, Tu maT erTmaneTTan safasuris gadaxdis 

ganvadebiTa da amavdroulad, saTanado samarTlebrivi dacvis 

uzrunvelyofiT nasyidobis xelSekrulebis dadebis survili aqvT? 

SesaZloa, gamosavali giravnobis gamoyeneba iyos. germaniis sa-

moqalaqo kodeqsis 1204-e muxlis Tanaxmad, moZravi nivTebis gi-

ravnobis SemTxvevaSi mogiravnes ufleba aqvs Tavisi uflebis dak-

mayofileba giravnobis sagnidan miiRos. praqtika aCvenebs, rom gi-

                                                           
36 Dr. Serick  R., Eigentumsvorbehalt und Sicherungsübereignung, Band 1, 1965, 

76. 
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ravnobiT problemis gadaWra im moqnilobasa da gamyidvelis dacvis 

xarisxs ar uzrunvelyofs, romelic sabazro brunvisTvis aris au-

cilebeli.  

germanuli samarTlis mixedviT, moZrav nivTze giravnoba ar 

aris kreditis uzrunvelyofis saSualeba, romelic moklebulia 

mflobelobis valdebulebas37. germaniis samoqalaqo kodeqsis 1205-

e muxlis mixedviT, damgiravebeli valdebulia, mogiravnes nivTi 

mflobelobaSi gadasces38. Tu davuSvebT, rom myidveli gadavade-

buli valdebulebis uzrinvelyofis mizniT, nasyidobis obieqts 

Tavad gaxdis giravnobis sagnad, maSin igi ver isargeblebs im niv-

TiT, romlis SeZenac mas surs. xolo Tu giravnobis sagani sxva 

nivTia, romliTac myidveli uzrunvelyofs Tavis valdebulebas, 

maSin misTvis arc es gamosavalia misaRebi, radgan erTi nivTis 

misaRebad, igi meore nivTze kargavs mflobelobas. amavdroulad, 

dagiravebuli nivTis sasaqonlo brunvidan amoReba xdeba, rac arc 

bazris interesebs exmaureba.  

am da sxva mizezebis gamo, romelTa CamoTvlac mocemuli na-

Sromis farglebSi SeuZlebelia. germanul samarTlebriv litera-

turaSi da praqtikaSi moxda giravnobis, rogorc `sagnobrivi kre-

ditis~ uzrunvelyofis saSualebis uaryofa. `sagnobrivi kredi-

tis~ uzrunvelyofis yvelaze misadagebul saSualebad germaniaSi 

da zogadad, mTels evropaSi pirobadebuli sakuTreba miiCneva39.  

Tu movale dakisrebul valdebulebas ar asrulebs, pirobade-

buli sakuTrebiT nasyidobisas nivTis mesakuTred gamyidveli rCeba. 

kreditors (am SemTxvevaSi gamyidvels) 985-e muxlis Sesabamisad, 

SeuZlia myidvelisagan nivTis ukan dabruneba moiTxovos. Tu myid-

veli keTilsindisierad asrulebs dakisrebul valdebulebas, Gga-

myidvels ar SeuZlia gamoiyenos es SesaZlebloba da am SemTxveva-

Si nivTis ukan dabrunebis moTxovna mis interesebs arc Seesabameba. 

radgan mesakuTre myidvelia, mas SeuZlia daeyrdnos germaniis `ga-

                                                           
37 iqve, 10. 
38 Wolf M., Sachenrecht, 23. Auflage, 2007, 297. 
39 Bülow P., Recht der Kreditsicherheiten, 6. Auflage, 2006, 201. 
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kotrebis Sesaxeb kanonis~ 47-e muxls da movalis kreditorebs 

Soris gansakuTrebulad daculi pozicia moipovos.40 amave kanonis 

35-e muxlis Sesabamisad, mesakuTris nivTi valauvalobis masas ar 

ganekuTvneba41 da nivTi mesakuTres ubrundeba.42 miuxedavad imisa, 

rom movalem ver Seasrula safasuris gadaxdis valdebuleba, ger-

maniis samoqalaqo kodeqsis 346-e muxlis pirveli Aabzacis Sesaba-

misad, man miRebuli Sesruleba unda daabrunos.   

movalis gadaxdisuunarobis SemTxvevaSi dacvis garda, pirobade-

buli sakuTrebiT nasyidobis kreditori sxva bevri privilegiiTac 

sargeblobs. moTxovnis uzrunvelsayofad mas SeuZlia gamoiyenos 

rogorc Sesrulebis moTxovnis ufleba, ise germaniis samoqalaqo 

kodeqsis 280-e, 281-e da 282-e muxlebis Sesabamisad zianis ana-

zRaurebis moTxovnac43. 

am da sxva mizezebis gamo udavoa, rom pirobadebuli sakuTre-

bis samarTlebrivi instituti kreditoris uflebebs srulyofi-

lad icavs da amavdroulad, rogorc myidvelis, ise gamyidvelis 

sabazro ekonomikur interesebs Seesabameba. arc pirobadebuli sa-

kuTrebiT nasyidobis myidvelia dacvis gareSe. sasamarTlo praqti-

kaSi misi uflebebis erToblioba sanivTosamarTlebriv uflebadaa 

aRiarebuli. am uflebis Sinaarsi calke gansjis sagania. 

 

3. pirobadebuli sakuTreba qarTuli samarTlis mixedviT _ Zi-

riTadi problemebi 

 

zogadi. pirobadebuli sakuTrebis sanivTosamarTlebrivi insti-

tuti qarTuli samarTlisTvisac araa ucxo. pirobadebul sakuTre-

bas qarTvelma kanonmdebelma samoqalaqo kodeqsis 188-e muxli 

dauTmo. udavoa, rom es muxli da Sesabamisad, moZrav nivTebze sa-

kuTrebis uflebis gadasvlis es gamonaklisi wesi44 qarTul samo-

                                                           
40 Baur M., Stürner., Sachenrecht, 18. Auflage, 2009, 840. 
41 Kreft G., Insolvenzordnung, 5. Auflage, 2008, 356.     
42 iqve, 355. 
43 Münchener Kommentar, Schuldrecht Besonderer Teil 1, 2007, 321. 
44 Wanturia l., kreditis uzrunvelyofis samarTali, Tbilisi, 2012, 166. 
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qalaqo kodeqsSi germanuli samarTlis gavleniT aRmoCnda. Aamitom, 

statiaSi moyvanili faqtebi da msjeloba, romelic pirobadebuli 

sakuTrebis cnebas Seexeba, daniSnulebasa da istoriul ganviTare-

bas, qarTuli pirobadebuli sakuTrebisTvisac relevanturia. sta-

tiis am nawilSi minda yuradReba mxolod im problemur sa-

kiTxebze gavamaxvilo, romlebsac pirobadebuli sakuTrebis qar-

Tuli samarTlebrivi institutis ganxilvisas vxvdebiT.  

miuxedavad imisa, rom pirobadebuli sakuTreba qarTuli samar-

Tlis mixedviTac kreditis uzrunvelyofis sanivTosamarTlebriv 

saSualebadaa aRiarebuli,45 mainc sadavoa sakiTxi, qarTuli samar-

Tlis mixedviT, ramdenadaa SesaZlebeli pirobadebuli sakuTrebis 

institutis kreditis uzrunvelyofis saSualebad gamoyeneba. Se-

saZlebelia Tu ara saerTod aseTi saxis xelSekrulebis dadeba 

maSin, rodesac qarTuli samarTali abstraqciis princips ar aRia-

rebs. statiis am nawilSi ganxiluli iqneba is ramdenime sakvanZo 

problema, romelic qarTuli pirobadebuli sakuTrebis institu-

tisTvisaa damaxasiaTebeli. 

pirobadebuli sakuTreba pirobiT garigebebTan mimarTebiT. pi-

robadebuli sakuTreba mxareTa Soris konsensualurad miiRweva. 

sakuTrebis uflebaze zemoqmedebis amgvar SesaZleblobas mxareebs 

saqarTvelos samoqalaqo kodeqsis 188-e muxli aniWebs. sakuTrebis 

uflebis mxaridan mxareze gadasvla `droSi gawelili~ da piro-

badebulia. Sesabamisad, SeTanxmeba, romlis Sinaarsi sanivTo samar-

Tlebrivi xasiaTisaa, imave xelSekrulebiT gansazRvruli valdebu-

lebis Sesrulebas ukavSirdeba, romelSic TviTon es sanivTo Se-

Tanxmebaa miRweuli. logikurad ibadeba kiTxva, aris Tu ara piro-

badebuli sakuTrebiT nasyidoba pirobiTi garigeba?  

477-e muxlisa da 188-e muxlis gamoyenebiT pirobadebuli saku-

TrebiT nasyidobisas gamyidveli nivTis myidvelisaTvis mflobelo-

baSi gadacemiT, swored 477-e muxlSi gansazRvrul, saqonlis mi-

wodebis saxelSekrulebo valdebulebas asrulebs, magram, meore 

mxriv, ki sakuTrebis uflebis gadacemis valdebulebas, safasuris 

                                                           
45 iqve. 
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srulad gadaxdis pirobas ukavSirebs. imave xelSekrulebiT myid-

veli valdebulia gadaixados nivTis safasuri daTqmul drosa da 

daTqmuli odenobiT. am SemTxvevaSi gamodis, rom saxezea garigeba 

garigebis SigniT,46 romlis saganic 188-e muxliT nebadarTuli 

pirobiTi sakuTrebaa. 186-e muxlTan Sesabamisobis sakiTxi meorex-

arisxovania, radgan 188-e muxli sakuTrebis uflebis gadasvlis 

186-e muxlisagan gansxvavebul SesaZleblobas pirdapir iZleva. 

477-e muxlSi nivTis sakuTrebaSi gadacemis valdebulebazea sauba-

ri, romelic nivTis mflobelobaSi gadacemis valdebulebis mxar-

damxar calke valdebulebadaa aRiarebuli. Tu saxeze ar gvaqvs 

abstraqtuli xelSekrulebis magaliTi, maSin   pirobadebuli sa-

kuTrebiT nasyidoba pirobiTia an nawilobriv pirobiTi. amis Se-

saZleblobas kanoni ar iTvaliswinebs. saqarTvelos samoqalaqo 

kodeqsis 90-e muxlis Sesabamisad, daTqmuli pirobis dadgomamde 

garigeba meryevad baTilia. Sesabamisad, sainteresoa, Tu xelSe-

kruleba pirobis dadgomamde meryevad baTilia, maSin ris safuZ-

velze uCndeba myidvels safasuris gadaxdis, xolo gamyidvels 

nivTis mflobelobaSi gadacemis valdebuleba?  

danamdvilebiT imis Tqma, rom pirobadebuli sakuTrebiT nasyi-

doba pirobiTi garigebaa, SeuZlebelia. 90-e muxlis Sesabamisad, 

piroba samomavlo da ucnobi unda iyos. samomavlo da ucnob mov-

lenaSi iseTi movlena igulisxmeba, romelic jer ar damdgara da 

jer kidev ucnobia dadgeba Tu ara is saerTod.47 Sesabamisad, sa-

fasuris gadaxda SeiZleba warmoadgendes iseT movlenas, romelic 

jer ar damdgara da Sesabamisad an dadgeba, an ara. miuxedavad im-

isa, rom samoqalaqo samarTali valdebulebis arsebobasTan erTad 

misi Sesrulebis safuZvlian varauds awesebs, gadaixdis Tu ara 

myidveli safasurs bolomde, mainc ucnobia. Tu myidvelma uari 

Tqva safasuris gadaxdaze, gamyidvels aseT SemTxvevaSi ufleba 

aqvs mimarTos sasamarTlos da moiTxovos safasuris gadaxdis 

                                                           
46 Wanturia l., kreditis uzrunvelyofis samarTali, Tbilisi, 2012, 170. 
47 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2010, 

410. 
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valdebulebis Sesruleba. am SemTxevaSi, misi moTxovnis dakmayo-

fileba mainc nivTis dabrunebiT moxdeba da ara myidvelze safasu-

ris gadaxdis dakisrebiT. Tu mxare xelSekrulebaze uars ityvis, 

mxareebi valdebulni iqnebian daabrunon miRebuli sikeTe. Sesabami-

sad, safasuris miRebis ucilobeli garantia gamyidvels ar gaaCnia. 

amitom safasuris srulad gadaxda SeiZleba samomavlo ucnob 

movlenad miiCnios da pirobad dawesdes. aucilebeli ar aris, rom 

piroba SemTxveviTi movlena iyos (kazualuri piroba48), pirobis 

dadgoma erT-erTi mxaris moqmedebaSic SeiZleba gamoixatos (po-

testaturi piroba49).  

meore mxriv, 188-e muxli sakuTrebis uflebis gadasvlas nebis-

mieri pirobis qveS dayenebis SesaZleblobas ar iZleva. dasaxele-

buli norma dasaSveb pirobad mxolod nivTis safasuris gadaxdas 

akanonebs. pirobadebuli sakuTrebis gamoyeneba mxolod nasyidobis 

xelSekrulebasTan mimarTebiTaa SesaZlebeli. Sesabamisad, sakuTre-

bis uflebis gansxvavebuli wesiT gadasvlis Sesaxeb (188-e muxli) 

SeTanxmeba da nasyidobis xelSekruleba (477-e muxli) formalu-

rad erTmaneTisagan gancalkevebulad, xolo Sinaarsobrivad erTma-

neTisagan ganuyoflad unda warmovidginoT (SeiZleba iTqvas, rom 

188-e muxls abstraqtuli garigeba Tavis SinaarsSi Rrmad aqvs 

CabeWdili). 

saerTod, 477-e da 188-e muxlebis konstalacia bevr kiTxvas 

badebs. amitom, literaturaSi gamoTqmuli mosazrebis Tanaxmad, 

pirobadebuli sakuTrebis warmoSobis yvelaze misadagebul valde-

bulebiTsamarTlebriv formas nasyidobis xelSekrulebis specifi-

kuri gamovlineba, gadaxdis ganvadebiT nasyidoba (505-e muxli)  

warmoadgens.50 505-e muxli 477-e muxlisgan, upirveles yovlisa, 

imiT gansxvavdeba, rom gamyidvels myidvelisaTvis nivTze sakuTre-

bis gadacemis valdebulebas ar uwesebs. 505-e muxlis gamoyenebiT, 

SesaZlebeli xdeba sakuTrebis uflebis mxaridan mxareze xelSe-

                                                           
48 kobaxiZe a., samoqalaqo samarTali, I zogadi nawili, Tbilisi, 2001, 

277. 
49 iqve. 
50 Wanturia l., kreditis uzrunvelyofis samarTali, Tbilisi, 2012, 169. 
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krulebis dadebisTanave gadacemis (477-e muxli) valdebulebisaT-

vis gverdis avla (uzenaesi sasamarTlos mier am sakiTxTan dakav-

SirebiT ganxiluli davebis detaluri Seswavlisas cxadi xdeba, 

rom sasamarTlo pirobadebuli sakuTrebis Sesaxeb SeTanxmebis ar-

sebobas yovelTvis 477-e muxlTan mimarTebiT ganixilavs; piroba-

debuli sakuTrebis 505-e da 188-e muxlebis safuZvelze warmoSo-

bis sakiTxze sasamarTlo praqtika TiTqmis ar arsebobs). magram 

`ganvadebiT nasyidobisas~ sakuTreba myidvelze upirobod gadadis,51 

radgan saxezea moZrav nivTebze sakuTrebis gadasasvlelad saWiro 

186-e muxlis orive abstraqtuli winapiroba: namdvili ufleba da 

nivTis gadacema. Sesabamisad, nivTis gadacemiT myidveli mesakuTre 

xdeba. radgan 188-e muxli moZrav nivTze sakuTrebis uflebis ga-

dasvlis 186-e muxlisagan gansxvavebul wess adgens da am wesis 

Sesaxeb SeTanxmebis miRwevis SesaZleblobas iZleva, maSin ganva-

debiT nasyidobisas saxeze mxareebs Soris miRweuli SeTanxmeba 

pirobadebuli sakuTrebis Sesaxeb uciloblad unda gvqondes. mi-

TiTebuli unda iyos, rom sakuTrebis uflebaze zemoqmedeba ara 

186-e, aramed 188-e muxlis safuZvelze unda moxdes. amis SesaZ-

leblobas kanoni mxareebs 188-e muxliT sTavazobs.  

pirobadebuli sakuTrebis warmoSobisaTvis araa sakmarisi mxo-

lod gadaxdis ganvadebiT nasyidobis xelSekrulebis arseboba. au-

cilebelia, masSi imis aRniSvna, rom gamyidveli nivTze sakuTrebis 

uflebas safasuris srulad gadaxdamde itovebs (188-e muxli; ab-

straqtuli garigebis arsebobis sakiTxi am SemTxvevaSic sadavoa). 

amiT germaniis samoqalaqo kodeqsis 449-e muxlis ganmartebiTi 

funqcia saqarTvelos samoqalaqo kodeqsis 188-e muxlisaTvis Zne-

lad gasaziarebeli xdeba.  

188-e muxlis ganmartebiTi funqciis Sesaxeb. rodesac 188-e 

muxlis ganmartebiT funqciaze vsaubrobT, aRsaniSnavia, rom am 

SemTxvevaSi igulisxmeba 188-e muxlis, rogorc mosamarTlisaTvis 

ganmartebis sakmaod farTo uflebis mimcemi normis funqcia. es 

                                                           
51 ZlieriSvili z., qonebis sakuTrebaSi gadacemis xelSekrulebaTa 

samarTlebrivi buneba, Tbilisi, 2010, 72.  
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mosazreba myaradaa ganmtkicebuli rogorc literaturaSi, ise 

sasamarTlo praqtikaSi.  

Tu mxareebs Soris SeTanxmeba pirobadebuli sakuTrebis Sesaxeb 

aucileblad kauzaluri xelSekrulebis farglebSi miiRweva, maSin 

qarTuli samarTlis mixedviT, e.w. damatebiTi pirobadebuli saku-

Trebis arsebobis SesaZlebloba, eWvqveS dgeba. aseve, sadavo xdeba 

188-e muxlis, rogorc ganmartebiTi wesis, samarTlebrivi buneba. 

im SemTxvevaSi, Tu mxareebi pirobadebul sakuTrebaze pirdapir ar 

SeTanxmdnen, germanuli samarTlis mixedviT, ivaraudeba, rom Sesa-

bamisi garemoebebis arsebobisas gamyidvelma sakuTreba nivTze safa-

suris srulad gadaxdamde daitova. aseTi garemoebebi SeiZleba 

iyos, magaliTad, nivTis anotaciis, garantiis, teqnikuri paspor-

tis myidvelisaTvis ar gadacema an sxva iseTi moqmedeba, romlis 

safuZvelzec SeiZleba safuZvliani eWvi arsebobdes, rom gamyid-

vels myidvelisaTvis sakuTrebis ufleba ar gadaucia.  

188-e muxlis es funqcia sasamarTlos konkretuli samarTle-

brivi faqtis Sefasebisas garkveul Tavisuflebas aniWebs. amiT mxa-

reTa realuri nebis gamorkvevis SesaZlebloba da gamyidvelis uf-

lebebis ufro efeqturi dacva uzrunvelyofilia. magram mxareebi-

saTvis formasTan dakavSirebuli konkretuli daTqmis ar arseboba 

am institutis irgvliv sasamarTlo davebis raodenobis, ganzrax 

daSvebuli, viTom Secdomebis mniSvnelovnad momatebis safrTxe 

qmnis. amitom, unda daveTanxmoT literaturaSi gamoTqmul azrs da 

kauzaluri garigebis farglebSi pirobadebuli sakuTrebis Sesaxeb 

pirdapiri SeTanxmeba savaldebulod unda CavTvaloT. 

pirobadebul sakuTrebasTan dakavSirebul kidev erT problemas 

misi uZrav nivTebTan mimarTebaSi gamoyenebis SesaZlebloba war-

moadgens. am mxriv, sayuradReboa saqarTvelos uzenaesi sasamar-

Tlos ramdenime gadawyvetileba, romlebic pirobadebuli sakuTre-

bis uZrav nivTebze gamoyenebis SesaZleblobas daSvebulad acxade-

ben.52 

                                                           
52 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 27 martis ganCineba №as-1300-1320-2011. 
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uZrav nivTebze pirobadebuli sakuTrebis gamoyenebis dauSveb-

loba. rogorc qarTul, ise germanul literaturaSi gabatonebuli 

mosazrebis Tanaxmad, pirobadebuli sakuTrebis gamoyeneba mxolod 

moZravi nivTebis SemTxvevaSia SesaZlebeli.53 germanuli samarTali 

uZrav nivTze sakuTrebis uflebis pirobis qveS dayenebas pirdapir 

krZalavs. es germaniis samoqalaqo kodeqsis 925-e muxlis me-2 na-

wilSia mocemuli. Sesabamisad, uZrav nivTebze 449-e muxlis ga-

moyeneba SeuZlebelia. 

pirobadebuli sakuTrebis istoriulma ganviTarebamac aSkarad 

cxadyo, rom germanul samarTlebriv realobaSi kreditis uzrunve-

lyofis es sanivTosamarTlebrivi saSualeba swored industriul 

procesebSi moZravi nivTebis mimoqcevis xelSesawyobad da savaWro 

urTierTobebis gasaviTareblad Camoyalibda. pirobadebuli saku-

Trebis ganStoebebis detaluri ganxilva, rac am statiis far-

glebSi SeuZlebelia, am mosazrebas aSkarad adasturebs. garda 

amisa, uZravi nivTebis gansakuTrebuli Rirebuleba da maTi roli 

sabazro ekonomikis farglebSi, saxelmwifos mxridan maTze gansa-

kuTrebuli kontroli, uZravi qonebis registraciis savaldebulo 

wesi da am wesze damokidebuli uZrav nivTebze sakuTrebis ufle-

bis gadasvlis procedura, pirobadebuli sakuTrebis Sinaarss 

aSkarad ewinaaRmdegeba.  

pirobadebuli sakuTrebis uZrav nivTebTan mimarTebiT gamoyeneba 

ewinaaRmdegeba rogorc teleologiur, ise sistemur ganmartebas, 

rac mis gamoyenebas aRiSnul SemTxvevaSi SeuZlebels xdis. aSka-

raa, rom 188-e muxli mxolod moZrav nivTebze sakuTrebis ufle-

bis gadasvlis gansakuTrebul wess exeba da ara zogadad saku-

Trebis uflebaze zemoqmedebisas. swored amitom, es muxli samo-

qalaqo kodeqsis im nawilSia mocemuli, romelic moZrav nivTebze 

sakuTrebis uflebas exeba. amiT cxadi xdeba kanonmdeblis neba, am 

gamonaklisi wesis mxolod moZrav nivTebTan gamoyenebis SesaZleb-

lobis Sesaxeb. 188-e muxli iseTive imperatiuli xasiaTisaa, ro-

                                                           
53 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2002, 151; Wanturia 

l.,  kreditis uzrunvelyofis samarTali, Tbilisi, 2012, 166. 
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gorc 186-e muxli da mxareebs sakuTrebis uflebaze zemoqmedebis 

TviTneburi SeTanxmebebis SesaZleblobas ar utovebs.  

kidev ufro sadavoa sakiTxi, ramdenad SesaZlebelia pirobade-

buli sakuTrebis gamoyeneba uZrav nivTebTan im SemTxvevaSi, rode-

sac aseTi SeTanxmeba werilobiTi xelSekrulebis teqstSi miR-

weuli ar yofila. saqarTvelos samoqalaqo kodeqsis 323-e muxlis 

Sesabamisad, uZrav nivTze sakuTrebis gadacemis Sesaxeb xelSekru-

leba werilobiT formas moiTxovs. did mtkicebas ar saWiroebs is 

faqti, rom Tu mxareebi uZrav nivTTan dakavSirebiT aformeben na-

syidobis xelSekrulebas, maSin xelSekrulebis yvela piroba da 

miT umetes, pirobadebuli sakuTrebis Sesaxeb SeTanxmeba, werilo-

biTi formiT unda Camoyalibdes. garda amisa, SeuZlebelia mxareebi 

uZrav nivTze sakuTrebis uflebis gadasvlis an masze zemoqmedebis 

Sesaxeb TviTneburad SeTanxmdnen. am SemTxvevaSi kanoni imperati-

ulia da numerus clausus-is princips efuZneba. qarTuli kanonmdeb-

loba uZrav nivTebze pirobadebuli sakuTrebis gamoyenebis SesaZ-

leblobas ar iZleva. miT umetes, es im SemTxvevaSia SeuZlebeli, 

Tu mxareebma aseTi SeTanxmeba werilobiT ar asaxes. amitom, sru-

liad gaugebaria uzenaesi sasamarTlos msjeloba, romelic moZrav 

nivTTan mimarTebiT, masze werilobiTi SeTanxmebis arasebobis 

miuxedavad, pirobadebuli sakuTrebis uflebis arsebobas adastu-

rebs.54 

pirobadebuli sakuTrebiT nasyidobisas gamyidvelis uflebebi. 

germanuli samarTlis mixedviT, pirobadebuli sakuTreba kreditis 

uzrunvelyofis yvelaze moqnili da saimedo saSualebaa. es mosa-

zreba, upirveles yovlisa, gakotrebis samarTalSi kreditoris 

Zlieri poziciiTaa ganpirobebuli. am statiis farglebSi SeuZle-

belia pirobadebuli sakuTrebiT nasyidobisas myidvelisa da ga-

myidvelis samarTlebrivi poziciis srulyofilad warmoCena.  

unda iTqvas, rom pirobadebuli sakuTrebisas gamyidveli, myid-

velis (movalis) gakotrebis SemTxvevaSi, qarTuli samarTlis mix-

                                                           
54 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 12 noembris ganCineba №as-1284-1211-2012. 
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edviTac saTanadodaa daculi. mis Zlier pozicias pirobadebuli 

sakuTrebis sanivTosamarTlebrivi xasiaTi da misi, rogorc kredi-

tis uzrunvelyofis saSualebis daniSnuleba qmnis. 

`gadaxdisuunarobis saqmis warmoebis Sesaxeb~ saqarTvelos ka-

nonis 38-e muxlSi mocemulia gakotrebuli movalis qonebis gasx-

visebis wesi da pirobebi. aRsaniSnavia, rom movalis qonebas, anu 

valauvalobis masas, pirobadebuli sakuTrebiT nasyidobis obieqti 

ar ganekuTvneba. nivTis mesakuTre gamyidvelia da mas SeuZlia  

moiTxovos am nivTis saerTo masidan gamocalkeveba. gamyidvels 

SeuZlia uari Tqvas xelSekrulebaze da saqarTvelos samoqalaqo 

kodeqsis 976-e muxlis Sesabamisad, nivTis ukan dabruneba moiTxo-

vos. Tu mxareebs Soris gaformebuli iyo werilobiTi xelSekru-

leba, Tavis uflebas nivTze igi advilad daadasturebs. gamyidvels 

SeuZlia uari xelSekrulebaze ar Tqvas. amiT igi `ga-

daxdisuunarobis saqmis warmoebis Sesaxeb~ saqarTvelos kanonis 

me-40 muxlis dacvis qveS moeqceva. misi pozicia am SemTxvevaSic 

sakmaod myaria.  

rac Seexeba fizikur pirebTan urTierTobas, gamyidvels myidve-

lis mxridan valdebulebis Seusruleblobis SemTxvevaSi saqarTve-

los samoqalaqo kodeqsis rogorc 172-e, ise 976-e muxlebis Za-

liT, nivTis ukan dabrunebis moTxovna SeuZlia. am da sxva mizeze-

bis gamo, SeiZleba Tamamad iTqvas, rom pirobadebuli sakuTreba 

rogorc qarTuli samarTlis, ise germanuli samarTlis mix-

edviTac, kreditis uzrunvelyofis saimedo saSualebaa.  

pirobadebuli sakuTrebiT myidvelis uflebebi da valdebulebe-

bi calke gansjis sagania. am SemTxvevaSi qarTuli samarTali iseT 

stabilurobas ver uzrunvelyofs, rogorc amas germanuli samar-

Tali axerxebs. Tumca myidvelis pozicias, gansazRvrul doneze, 

mflobelobidan gamomdinare uflebebi da sakuTrebis SeZenis wina-

pirobebi mainc amyarebs. radgan pirobadebuli sakuTrebis warmoSo-

bis sakiTxi mainc sadavod rCeba, amitom xelSekrulebis meryevad 

baTilad arsebobis periodSi myidvelis dacvis sakiTxze msjeloba, 

ar aris mizanSewonili.  
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daskvna 

 

germanuli pirobadebuli sakuTrebis warmoCenisas cxadi gaxda, 

rom pirobadebuli sakuTrebis instituti Tavisi SinaarsiTa da da-

niSnulebiT kreditis uzrunvelyofis atipuri saSualebaa. wlebis 

ganmavlobaSi Camoyalibebuli sasamarTlo praqtikis meSveobiT da 

Sesabamisi interpretaciiT samarTlis es instituti sazo-

gadoebrivi ganviTarebis Sesabamisad yovelTvis icvleboda da mxa-

reeTa uflebebis saimedo dacvas uzrunvelyofda. pirobadebuli 

sakuTrebiT nasyidobis SesaZleblobas sxvadasxva qveynebis samar-

Tlebrivi sistemebi uzrunvelyofen. es instituti mniSvnelovan 

rols TamaSobs rogorc germaniis, ise didi britaneTis, safran-

geTisa da bevri sxva industriuli qveynis sabazro ekonomikur 

procesebSi. am institutis praqtikuli mniSvnelobidan gamomdi-

nare, miuxedavad imisa, rom abstraqciis princips arc franguli 

da arc inglisuri samarTali icnobs, samoqalaqo samarTalSi gan-

sazRvruli cvlilebebis Setana gaxda saWiro, raTa am institutis 

kreditis uzrunvelyofis saSualebad gamoyeneba daubrkoleblad 

yofiliyo SesaZlebeli. konkretul magaliTad gamodgeba e.w. Meca-

rex-is gadawyvetileba.55 am gadawyvetilebiT frangulma sasamar-

Tlom kreditirebis aseTi formis mniSvneloba da misi sa-

marTlebrivi funqcionirebis uzrunvelsayofad mxolod pirobade-

buli sakuTrebiT nasyidobis SemTxvevebSi abstraqciis principis 

arsebobac ki aRiara.56  

gaerTianebul samefoSi pirobadebuli sakuTrebis instituts 

1979 wlidan vxvdebiT. maSin, rodesac e.w. `sawvavis krizisi~ jer 

kidev axali daZleuli iyo da amis fonze didi britaneTis ekono-

mika ekonomikuri xasiaTis cvlilebebs saswrafod saWiroebda, mar-

garet tetCeris mTavrobam swored pirobadebuli sakuTrebis in-

stituti gamoiyena qveynis SigniT bazarze arsebuli problemebis 

                                                           
55 Menne M., „Die Sicherung des Wahrenlieferanten durch den Eigentumsvorbehalt 

im französischen recht“, 1998, 32. 
56 iqve. 
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dasaZlev berketad. rogorc cnobilia, am siaxlem gaamarTla da 

ekonomikuri krizisi\ sabolood aRmoifxvra.57 pirobadebuli saku-

Treba did britaneTSi dRemde kreditis uzrunvelyofis yvelaze 

metad gamoyenebadi institutia. 

qarTuli pirobadebuli sakuTrebis institutis ganxilvam da 

qarTul `bazarze~ misma ufunqciobam naTlad dagvanaxa cvlilebe-

bis aucilebloba. es sakiTxi gansakuTrebiT aqtualuria, radgan 

saqarTvelos ekonomika jer kidev arastabilurobis niSnebs avlens. 

momxmareblisTvis, maTTvis, vinc saqonlis saboloo SemZenia da 

viszec yvela qveynis ekonomika `dgas~, uzrunvelyofis aseTi saSu-

aleba yvelanairad sasurveli da saimedoa. pirobadebuli sakuTre-

bis institutis amoqmedebiT mcire da saSualo mewarmeebic unda 

iyvnen dainteresebulni. erTi mxriv, isini qonebis saimedod gasxvi-

sebasa da meore mxriv, sakuTari samewarmeo moTxovnilebebis dak-

mayofilebis procesSi fuladi kreditis da masTan dakavSirebuli 

maRali procentis Tavidan acilebas SeZleben. 

statiaSi ganxiluli problemebis aRmofxvris ori SesaZleblo-

ba arsebobs. miuxedavad imisa, rom 188-e muxliT, pirobadebuli 

sakuTrebis Sesaxeb SeTanxmeba SesaZlebelia, qarTuli samarTle-

brivi sistema am institutis normatiul mxardaWeras mTlianad ar 

uzrunvelyofs. qarTuli samarTali yvela im normas ar Seicavs, 

romelic pirobadebuli sakuTrebis institutis uproblemo funq-

cionirebisTvisaa aucilebeli. amitom, problemebis gadaWris erT-

erTi gza, SesaZloa, ukve arsebul materialur samarTalSi masSta-

buri sakanonmdeblo cvlileba iyos. 

moZrav da uZrav nivTTa momwesrigebeli normebis Semcveli pi-

robadebuli sakuTrebis Sesaxeb calke kanonis Seqmna, ufro marti-

vi da umtkivneulo gamosavali gaxlavT. kreditis uzrunvelyofis 

am saSualebis normatiuli agebulebis daxvewa da misi `bazarze~ 

saimedod funqcionirebis uzrunvelyofa kanonis farglebSi mox-

deboda. amgvari normatiuli aqtis Sinaarsisa da struqturis gan-

sazRvra sxva naSromis farglebSi unda Sedges. 

                                                           
57 <http://www.bexaweb.plus.com/files/rotguideaug05.pdf > [12.06.2013]. 

http://www.bexaweb.plus.com/files/rotguideaug05.pdf
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simon takaSvili 

 

moZrav nivTze sakuTrebis uflebis  

warmoSobis samarTlebrivi mowesrigeba  

qarTuli kanonmdeblobis mixedviT 

 

Sesavali 

 

Tanamedrove socialuri sabazro ekonomikis1 ganviTarebis mzard 

pirobebSi sakuTrebis, rogorc umniSvnelovanesi ZiriTadi ufle-

bis, dacvisa da masTan dakavSirebuli samarTalurTierTobis mowe-

srigebis sakiTxi sul ufro aqtualuri xdeba. sxvadasxva qveynis 

kanonmdebloba cdilobs Seqmnas iseTi samarTlebrivi garemo, sadac 

minimumamde iqneba dayvanili is samoqalaqosamarTlebrivi riskebi, 

romelic sakuTrebis uflebis gadacemasTan dakavSirebiT samoqa-

laqo brunvas axasiTebs.  

sxvadasxva qveynis kanonmdeblobaSi sakuTrebis uflebis gadace-

mis sakiTxi gansxvavebuladaa mowesrigebuli. moZrav nivTebze sa-

kuTrebis ufleba formalurad dadgenili wesiT ar aRiricxeba. 

uZravi nivTebisagan gansxvavebiT, moZravi nivTebis Semadgenloba 

metad mravalferovania.2 aqedan gamomdinare, misi gasxvisebis samar-

Tlebrivi reJimi maRali samoqalaqosamarTlebrivi riskis matare-

belia da arasdros aris gamoricxuli arsebiTi problemebi, rom-

lebic ama Tu im pirovnebis moZrav nivTze sakuTrebis uflebas 

eWqveS daayenebs. zemoaRniSnulidan gamomdinare, naSromis upirates 

mizans moZrav nivTze sakuTrebis uflebis SeZenis samarTlebrivi 

saSualebebis analizi warmoadgens. amasTan, Sefasebuli iqneba sasa-

marTlo praqtikis Tanamedrove tendenciebi, yuradReba gamaxvil-

                                                           
1 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 

2005, 267. 
2 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 146.  
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deba avtomobilis, rogorc moZravi nivTis, sakuTrebaSi gadacemis 

samaTlebriv safuZvelsa da bunebaze. 

 

1. zogadad sakuTrebis uflebis Sesaxeb 

1.1. sakuTrebis uflebis konstituciursamarTlebrivi safuZ-

vlebi  

 

sakuTrebis ufleba SeuZlebelia dakvalificirdes rogorc 

mxolod samoqalaqo, politikur, ekonomikuri an socialuri uf-

leba.3 sakuTrebis ufleba qveynis ganviTarebis erT-erTi ZiriTadi 

safuZvelia. adamianTa arsebobis yoveldRiuroba swored sakuTre-

basTanaa dakavSirebuli. mas sazogadoebisa da zogadad, socialuri 

saxelmwifos CamoyalibebaSi umniSvnelovanesi funqcia akisria. sa-

kuTrebis konstituciursamarTlebrivi gagebisaTvis damaxasiaTe-

belia formula _ `sakuTreba avaldebulebs~. saqarTvelos kons-

tituciaSi es pirdapir ar aris aRniSnuli, Tumca 21-e muxlidan 

da socialuri saxelmwifos principidan gamomdinareobs.4 sakuTre-

baSi arsebul nivTTan dakavSirebuli garemoebebi ganekuTvneba im 

cxovrebiseul urTierTobebs, romlebic sakuTrebis uflebiT aris 

daculi da garantirebuli. am sferoebisa da interesebis uzrun-

velyofa samarTlebrivi wesrigis umniSvnelovanes, upirveles mi-

zans warmoadgens5.  

sakuTrebis ufleba miekuTvneba adamianis uflebaTa im katego-

rias, romelic aRiarebulia konstituciiT da uzrunvelyofilia 

saerTaSoriso konvenciebiT, calkeuli kanonebiTa da kanonqvemde-

bare aqtebiT. Sesabamisad, mniSvnelovania saxelmwifos mxridan am 

uflebis iseTi sakanonmdeblo meqanizmebiT dacva, rom misi xe-

                                                           
3 ekonomikuri, socialuri da kulturuli uflebebi, a. eides, k. krauzesa 

da a. rosas redaqciiT, n. jafariZe-WyoiZis Targmani, Tbilisi, 227. 
4 amiranaSvili g., kanonier mflobelobaSi arsebuli danaSaulis sagnis 

konfiskacia - konstituciuri da saerTaSoriso standartebi, adamianis 

uflebaTa dacva: miRwevebi da gamowvevebi, k. korkelias redaqtorobiT, 

Tbilisi, 2012, 8. 
5 cipeliusi r., iuridiuli meTodebis moZRvreba, l. ToTlaZis Targmani, 

m. turavas redaqtorobiT, Tbilisi, 2009, 7.  
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lyofa minimumamde iyos dayvanili. swored amitom msoflios gan-

viTarebuli qveynebis kanonmdebloba sakuTrebis uflebas qveynis 

uzenaes kanonSi _ konstituciaSi ganamtkicebs. swored konstitu-

ciaa sakuTrebis uflebis umTavresi garanti. aqedan gamomdinare, 

sakuTrebis ufleba konstituciuri uflebaa da warmoadgens 

erTgvar `dacul sferos~, romelSic sxva gareSe piris ukanono 

Careva sapasuxo reaqcias iwvevs mesakuTrisa da xSir SemTxvevaSi 

saxelmwifos mxridanac. mniSvnelovania isic, rom sakuTrebis uf-

lebis, rogorc umniSvnelovanesi konstituciuri uflebis\ dacvis 

meqanizmebi gawerilia, aseve, saerTaSoriso SeTanxmebebSic, rac mis 

gansakuTrebul statusze miuTiTebs. sakuTrebis konstituciuri 

ufleba aris sakuTrebis, rogorc pirovnebis uflebis garanti.6 

sakuTrebis uflebis institutis arsi kerZo sakuTrebis, rogorc 

obieqturi Rirebulebis, dacvaSi, misi arsebobis realur uzrun-

velyofaSi mdgomareobs. es, upirveles yovlisa, kanonmdebliskenaa 

mimarTuli. kanonmdebels ar SeuZlia miiRos iseTi norma, romelic 

kerZo sakuTrebas, rogorc instituts, eWvqveS daayenebs.7 saku-

Treba is elementaruli ZiriTadi uflebaa, romelic Sinagan kav-

SirSia pirovnebis Tavisufal garantiasTan.8 misi amocanaa ZiriTad 

uflebaTa saerTo kompleqsSi uzrunvelyos am uflebaTa mqoneTaT-

vis Tavisufleba qonebriv sferoSi da amiT maT SesaZlebloba 

misces sakuTari cxovreba sakuTari pasuxismgeblobiT moawyon.9 

sakuTreba iseve faseulia yoveli adamianisTvis, rogorc misi si-

                                                           
6 izoria l., korkelia k., kublaSvili k., xubua g., saqarTvelos konsti-

tuciis komentarebi, adamianis ZiriTadi uflebebi da Tavisuflebebi Tbi-

lisi, 2005, 146. 
7 iqve. 
8 qoCaSvili q., mflobelobisa da sakuTrebis urTierTdamokidebuleba 

(cnebebisa da sakuTrebis uflebis warmoSobis WrilSi), SedarebiT samar-

Tlebrivi kvleva, samarTlis Jurnali, #1, 2011, 114. 
9 iqve, ix. citireba: Жалинский А., Рёрихт А., Введение в немецкое право. 

М., 1994, 42-43. 
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cocxle.10 sakuTrebis ufleba, rogorc e.w. pirveli Taobis uf-

leba, ganmtkicebulia mravali demokratiuli qveynis konstitu-

ciaSi, maT Soris, saqarTvelos konstituciis 21-e muxlSi. aRniS-

nuli sakuTrebis uflebis maRal socialur daniSnulebas kidev 

erTxel usvams xazs. germaniis federaluri sakonstitucio sasa-

marTlos gadawyvetilebaSi sagangebodaa xazgasmuli, rom sakuTre-

bis ufleba aris winare da zesaxelmwifoebrivi ufleba11. 

 

1.2. sakuTrebis uflebis samoqalaqosamarTlebrivi safuZvlebi 

 

`sakuTrebis ufleba saqarTvelos samoqalaqo kodeqsis erT-erT 

yvelaze centralur instituts warmoadgens.~12 sakuTreba qonebaze 

`sruli batonobis~ gamomxatveli absoluturi uflebaa.13 kodeqsis 

170-e muxli sakuTrebis uflebas tradiciulad ganmartavs, ker-

Zod, rogorc nivTis mflobelobis, sargeblobisa da gankargvis 

uflebamosilebaTa erTianobas.14 saqarTvelos samoqalaqo kodeqsis 

erT-erT udides miRwevad unda Sefasdes masSi mocemuli 

sakuTrebis cnebis erTianoba. amiT sakuTrebis formebad dayofa 

sabolood gamoiricxa, rogorc es dRemde xdeba, magaliTad, 

ruseTis samarTalSi, sadac kerZo sakuTrebis gverdiT aris 

aRiarebuli saxelmwifo sakuTreba, municipaluri sakuTreba da a.S. 

Cveni kodeqsis es miRweva germaniis samoqalaqo kodeqsis gavlenis 

                                                           
10 iqve, ix. citireba Кулагин М. М., (ред.) Гражданское, торговое и 

семейное право капиталистических стран. Сборник нормативных актов: 

Гражданские и торговые кодексы, М., 1986, 4.  
11 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarT-

veloSi, Tbilisi, 2007, 96. 
12 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 

2005, 265.  
13 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 

2009, 220. 
14 saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, l.Wanturias 

redaqtorobiT, Tbilisi, 1999, 84.  
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uSualo Sedegia15, radgan qarTuli samoqalaqo kodeqsis 

Semqmnelebi ZiriTadad swored mas eyrdnobodnen16. 

 

2. Teoriebi moZrav nivTze sakuTrebis uflebis warmoSobis Se-

saxeb 

 

iuridiul literaturaSi sakuTrebis uflebis gadacemis ramde-

nime sistemas ganasxvaveben. maT hyofen im gansxvavebebis mixedviT, 

romlebic, erTi mxriv, tradiciisa da konsesualur da meore 

mxriv, abstaraqtul da kauzalur sistemebs axasiaTebs. `garigebaTa 

dayofa abstraqtul da kauzalur garigebebad tradiciulad ger-

manuli samoqalaqo samarTlisTvisaa damaxasiaTebeli~17. 

 

2.1. kauzaluri sistema 

 

kauzaluri sistemis mixedviT, xelSekrulebas TavisTavad ga-

daaqvs sakuTrebis ufleba yovelgvari sxva samarTlebrivi aqtisa 

Tu dadgenili formalobebis gareSe. am SemTxvevaSi, ra Tqma unda, 

saubaria iseT xelSekrulebebze, romlebsac Tavisi iuridiuli 

bunebiT sakuTrebis uflebis gadatana SeuZlia. esenia: nasyidoba, 

Cuqeba, gacvla da sxv. amasTan, am xelSekrulebaTa Tavidanve baTi-

loba an SemdgomSi baTilad cnoba yvela SemTxvevaSi iwvevs imas, 

rom sakuTrebis ufleba Tavidanve ver gadadis SemZenze. miCneulia, 

rom SemZeni arasdros yofila mesakuTre, radganac TviT xelSe-

krulebis baTilobis samarTlebrivi Sedegi moazrebulia rogorc 

Tavidanve ararsebuli.18 garigeba miiCneva kauzalurad, Tu misgan 

                                                           
15 Tumca es ar aris mxolod germanuli samarTlis damsaxureba, kerZo 

sakuTreba civilizebuli samyaros mier aRiarebuli faseulobaa. am ideiT 

sunTqavs, rogorc evropuli, ise saerTosamarTlebrivi civilistika. 
16 Курзински-Сингер Е., Зарандия Т., Рецепция немецкого вещного права в 

Грузии, Вестник Гражданского Права,  том 12, №1, 2012, 224. 
17 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 310.  
18 berikaSvili n., nivTis gadacema, rogorc moZrav nivTze sakuTrebis uf-

lebis SeZenis samarTlebrivi gza (SedarebiT-samarTlebrivi kvleva), sama-

gistro naSromi, Tsu, Tbilisi, 2008, 4.  
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gamomdinareobs garigebis mizani, samarTlebrivi safuZveli (causa). 

e.i. kauzaluria garigeba, romelsac aqvs konkretuli, xelSesaxebi 

samarTlebrivi safuZveli _ kauza, mizani.19 magaliTad, sacxovre-

beli saxlis nasyidobis xelSekruleba aris kauzaluri garigeba. 

misi kauza, e.i. samarTlebrivi safuZveli werilobiTi nasyidobis 

xelSekrulebaa. Tu es ar aris daculi, maSin garigeba baTilad 

miiCneva. e.i. SemZeni mesakuTre ver gaxdeba. maSasadame, kanoni iT-

xovs, rom kauzaluri garigebis dros misi samarTlebrivi safuZ-

veli gamokveTili iyos, winaaRmdeg SemTxvevaSi, garigeba baTili 

iqneba.20 Tanamedrove samoqalaqo samarTalSi sakuTrebis uflebis 

gadacemis zemoaRniSnul sistemas safuZveli 1804 wels safrange-

Tis samoqalaqo kodeqsis miRebiT Caeyara.21 safrangeTis samoqalaqo 

kodeqsis 1138-e muxlis Tanaxmad, sakuTrebis uflebis gadacemisaT-

vis sakmarisia mxareTa Soris dadebuli xelSekruleba da saku-

Trebis ufleba gadadis mxareTa Soris SeTanxmebis momentidan; 

nivTis mflobelobaSi gadacema savaldebulo ar aris22. 

 

2.2. abstraqtuli sistema 

 

sakuTrebis uflebis gadacemis abstraqtuli sistemis SemTxve-

vaSi sawinaaRmdego mowesrigebaa damkvidrebuli. am sistemis mixed-

viT, sakuTrebis uflebis gadacema xdeba specialuri samarTle-

brivi aqtis meSveobiT, romelic valdebulebiTsamarTlebriv gari-

gebas srulad emijneba. es ukanaskneli sakuTrebis uflebis gadace-

mis aqts emsaxureba rogorc misi samarTlebrivi safuZveli, magram 

samarTlebrivad sakuTrebis uflebiT gadacemis aqts ar exeba da 

mas ar abaTilebs. Sesabamisad, sakuTrebis ufleba SemZenze mainc 

gadadis. aseTi SenaZeni samarTlebrivi safuZvlis ararsebobis gamo 

                                                           
19 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 311. 
20 iqve. 312. 
21 WeWelaSvili z., sakuTrebis uflebis gadacema moZrav nivTebze, qarTu-

li kerZo samarTlis krebuli, m. menaRariSvilis redaqtoribiT, wigni I, 

Tbilisi, 2004, 91.  
22 iqve. 
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gamsxvisebels usafuZvlo gamdidrebis wesis ZaliT unda dau-

brundes.23 abstraqtuli garigebis dros, kauzalurisagan gansxvave-

biT, samarTlebriv safuZvels mniSvneloba ar aqvs da garigebis 

namdviloba am samarTlebrivi safuZvlis namdvilobisagan damouki-

debelia.24 amrigad, is, vinc iZens sakuTrebas, or garigebas mainc 

debs damoukideblad: valdebulebiTsa da sanivTos. Tu pirveliT 

sakuTrebis daTmoba xdeba, meore mis realur gadasvlas uwyobs 

xels25. 

 

3. moZrav nivTze sakuTrebis uflebis gadacemis samarTlebrivi 

mowesrigeba qarTuli da germanuli kanonmdeblobis mixedviT 

3.1. qarTuli samarTali 

 

moZrav nivTze sakuTrebis gadacemis samarTlebrivi mowesrigeba 

saqarTvelos samoqalaqo kodeqsis 186-e muxlSia mocemuli. ro-

gorc gansaxilveli normidan irkveva, sakuTrebis SeZenisaTvis au-

cilebelia: pirveli, namdvili uflebis arseboba da meore, xsene-

buli namdvili uflebis safuZvelze SemZenisaTvis nivTis gadacema. 

moZrav nivTze sakuTrebis SeZenas kanoni mesakuTrisagan nivTis ga-

dacemas ukavSirebs. es imas niSnavs, rom SemZeni nivTis mesakuTre 

misTvis nivTis gadacemis Semdeg gaxdeba.26 186-e muxli moZrav 

nivTze sakuTrebis SeZenis erT-erT safuZvlad garigebasTan erTad 

kanonsac miiCnevs.27 mniSvnelovania, Tu ra igulisxmeba namdvil 

uflebaSi. saqarTvelos uzenaesi sasamarTlos didi palatis gan-

                                                           
23 berikaSvili n.,  nivTis gadacema, rogorc moZrav nivTze sakuTrebis 

uflebis SeZenis samarTlebrivi gza (SedarebiT-samarTlebrivi kvleva), 

samagistro naSromi Tsu, Tbilisi, 2008, 4.  
24 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 

313. 
25 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003. 146.  
26 saqarTvelos samoqalaqo kodeqsis komentari, wigni meore, l.Wanturias 

redaqtorobiT, Tbilisi, 1999, 121. 
27 giorgaZe d., moZrav nivTze sakuTrebis SeZenis pirobebi, samagistro 

naSromi Tsu, Tbilisi, 2009, 8. 
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martebiT, `namdvil uflebaSi~ kanonmdebeli xelSekrulebidan war-

moSobil moTxovnis uflebas gulisxmobs.28  

 

3.2. germanuli samarTali 

 

germanul samarTalSi moZrav nivTebze sakuTrebis uflebis ga-

dasvlis pirobebs germaniis samoqalaqo kodeqsis 929-e paragrafi 

gansazRvravs. aRniSnuli paragrafis Tanaxmad, moZrav nivTze saku-

Trebis uflebis gadacemisTvis saWiroa mesakuTrem nivTi SemZens 

gadasces da orive mxare SeTanxmdes sakuTrebis uflebis gadas-

vlaze. Tu nivTs flobs SemZeni, maSin sakamarisia sakuTrebis uf-

lebis gadasvlaze SeTanxmeba. mxolod SeTanxmeba sakuTrebis uf-

lebis gadasvlaze, rogorc es frangul da inglisur samarTalSia 

gavrcelebuli, germanuli samarTlisaTvis damaxasiaTebeli ar 

aris.29 aqedan gamomdinare, nivTis gadacemad miiCneva uSualo 

mflobelobis gadacema. am SemTxvevaSi mesakuTre mimRebs nivTze 

uSualo mflobelobis uflebas gadascems. nivTis gadacemis dros 

savaldebuloa mesakuTrem pirdapiri mflobelobis ufleba mTlia-

nad daTmos. Tu mesakuTre Tanamflobelad rCeba, es nivTis gadace-

mad ar miiCneva30.  

 

3.3. samarTlebrivi Sedareba 

 

zogadad, qarTuli da germanuli samarTali nivTis gadacemis 

erTnair ganmartebas iZleva. orive kanoni sakuTrebis uflebis ga-

dasvlis faqts nivTis faqtobriv gadacemas ukavSirebs. am or sa-

marTlebriv sistemas Soris sxvaoba SeTanxmebis nawilSi mdgoma-

reobs. germaniis samoqalaqo kodeqsi aRiarebs SeTanxmebas, rogorc 

                                                           
28 iqve, 9. 
29 Schwab K.H.,  Sachenrecht, 22, neuberbeitete Auflage, des Von Friedrich Lent 

begrundeten Werkes,  Műnchen, 1989, 139. 
30 qaSibaZe n., moZrav nivTebze sakuTrebis uflebis gadacema qarTuli da 

germanuli samarTlis mixedviT, Tbilisis saxelmwifo universiteti, Tbi-

lisi, 2011, 14. ix. citireba: Erman, SachR.33.Auflage, 2008, S.144, Rn.373. 
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sanivTosamarTlebriv garigebas. am SemTxvevaSi mesakuTre gamox-

atavs nivTis gasxvisebis nebas, romelsac nivTis mimRebis nebis ga-

movlena _ gaxdes mesakuTre _ faravs. nebis gamovlena, zogadad, 

nebis gamoxatvisa da miRebis Sedegebs eqvemdebareba.31 saqarTvelos 

samoqalaqo kodeqsi SeTanxmebis Taobaze Canawers ar Seicavs, Tum-

ca aqve saubrobs namdvilი moTxovnis uflebis Sesaxeb, romelic 

kauzaluri xelSekrulebidan anu ZiriTadi garigebidan gamomdina-

reobs. am SemTxvevaSi saxeze sanivTosamarTlebrivi garigeba ar 

aris. ZiriTadi ganxvaveba qarTul da germanul samarTlebriv sis-

temebs Soris swored amis meSveobiT vlindeba. germanul kerZo 

samarTalSi abstraqciis principi moqmedebs. amis gamo SeTanxmebis 

namdviloba kauzalur garigebaze ar aris damokidebuli. amav-

droulad, qarTul samarTalSi moqmedebs kauzaluri sistema. Sesa-

bamisad, nivTis gadacemis moTxovnis ufleba gamomdinareobs Ziri-

Tadi xelSekrulebidan, romlis gareSec sakuTrebis ufleba sa-

marTlebrivad gadacemulad ar miiCneva32. 

 

3.4. Sualeduri Sedegi 

 

zemoaRniSnulidan gamomdinare, qarTul da germanul samarTals 

Soris gansxvaveba TvalsaCinoa. germaniis samoqalaqo kodeqsis 

929-e paragrafis Tanaxmad, moZrav nivTze sakuTrebis uflebis 

gadacemisTvis saWiroa mesakuTrem nivTi SemZens gadasces da orive 

mxare SeTanxmdes sakuTrebis uflebis gadasvlaze. kanonmdebeli am 

normaSi pirdapir uTiTebs mxareTa Soris dadebul sanivTo Se-

Tanxmebasa da nivTis SemZenis mflobelobaSi gadacemaze, magram ar 

iTxovs valdebulebiTsamarTlebriv garigebas, romelic sanivTo 

SeTanxmebas safuZvlad unda daedos. sanivTo garigeba kauzaluri 

garigebisgan damoukidebelia. maSasadame, germanuli samarTali ab-

                                                           
31 Von DR. DR. H.C. Karl Heinz Schwab, Sachenrecht, 22, neuberbeitete Auflage, 

des Von Friedrich Lent begrundeten Werkes,  Műnchen, 1989, 140. 
32 qaSibaZe n., moZrav nivTebze sakuTrebis uflebis gadacema qarTuli da 

germanuli samarTlis mixedviT, samagistro naSromi, Tsu, Tbilisi, 2011, 

15. 
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straqtuli gadacemis sistemas aRiarebs - e.w. `abstraqciis prin-

cips~.33 qarTul samarTalSi titulusisa da modusis principTa 

Sexamebas aqvs adgili.34 e.i. qarTuli samarTali SeTanxmebiT-

gadacemiT sistemas aRiarebs. germanuli samarTali moZrav nivTze 

sakuTrebis uflebis gadacemisTvis werilobiTi formiT SezRu-

duli ar aris.35 formaluri TvalsazrisiT, is TiTqos met `pro-

ceduras~ Seicavs, Tumca aRniSnuli samoqalaqo brunvisTvis xel-

SeSlas sulac ar gulisxmobs. mniSvnelovania isic, rom germanuli 

da qarTuli samarTali moZrav nivTze sakuTrebis gadacemaze uf-

lebamosil erTaderT pirad mxolod mesakuTres aRiarebs. aRniS-

nul sakiTxze iuridiul literaturaSi sruliad samarTlianadaa 

gamoTqmuli kritika. kerZod, umjobesia termini `mesakuTre~ Seic-

valos sityviT `uflebamosili,~ radgan mTel rig SemTxvevebSi 

mxolod mesakuTre ar iqneba uflebamosili gankargos nivTi36. 

 

4. avtomanqana, rogorc moZravi nivTi da masze sakuTrebis uf-

lebis warmoSobis zogierTi samarTlebrivi aspeqti  

 

moZrav nivTebze sakuTebis uflebis warmoSoba savaldebulo 

saregistracio formas ar eqvemdebareba. aRniSnuli sabazro ekono-

mikis ganviTarebasa da samoqalaqosamarTlebrivi urTierTobebis 

mravalferovnebas uwyobs xels, gansxvavebiT uZravi nivTebisagan, 

                                                           
33 WeWelaSvili z., sakuTrebis uflebis gadacema moZrav nivTebze, qarTu-

li kerZo samarTlis krebuli, m. menaRariSvilis redaqtorobiT, wigni I, 

Tbilisi, 2004, 95. 
34 besarion zoiZe, qarTuli sanivTo samarTali, Tbilisi, 2003. 148. 
35Schwab K.H.,  Sachenrecht, 22, neuberbeitete Auflage, des Von Friedrich Lent 

begrundeten Werkes,  Műnchen, 1989, 140. 
36 termini `uflebamosili~ ufro metad sworad gansazRvravs im pirTa 

wres, romlebic dakavSirebulni iqnebian moZravi nivTis sakuTrebasTan. 

ase, magaliTad, sityva `mesakuTre~ mxolod erT pirs aRniSnavs, romelic 

sakuTrebis uflebas flobs nivTze, Tumca arseboben pirebi, romlebic 

uflebamosilni arian gaasxvison esa, Tu is moZravi nivTi. magaliTad, 

nivTis Semnaxveli, aRmasrulebeli da sxva. aRniSnulidan gamomdinare ga-

marTlebulad unda iqnas miCneuli termin `uflebamosili piris~ ga-

moyeneba.  



48 

romelzedac savaldebuloa sakuTrebis uflebis kanoniT dadgenili 

wesiT registracia.37 aqedan gamomdinare, uZrav nivTebTan mimarTe-

biT moqmedebs e.w. gansakuTrebuli reJimi, rac swored imaSi ga-

moixateba, rom savaldebuloa uZravi nivTis mesakuTris specialur 

saxelmwifo organoSi _ sajaro reestrSi registracia. rac Seex-

eba moZrav nivTebs, maTze sakuTrebis gadacemis wessa da pirobebze 

zemoT ukve aRiniSna, Tumca, problemuria sakiTxi iseTi moZravi 

nivTis sakuTrebaSi gadacemis Sesaxeb, rogoricaa avtosatrans-

porto saSualeba. am sakiTxTan dakavSirebiT arsebobs mosazreba, 

rom avtomanqanaze moqmedebs sakuTrebis SeZenis sagamonakliso 

wesi, romlis mixedviTac, SemZenze sakuTrebis ufleba mxolod 

Sesabamis organoSi (ssip - Sss-is momsaxurebis saagentoSi) misi 

registraciis Semdeg gadadis. am sakiTxTan mimarTebiT sasamarTlo 

praqtikac drois gansazRvrul periodSi araerTgvarovani iyo. 

Sesabamisad, naSromis am TavSi ganixileba avtomobilis, rogorc 

moZravi nivTis, sakuTrebaSi gadacemis samarTlebrivi pirobebi 

kanonmdeblobisa da uzenaesi sasamarTlos praqtikis analizis 

safuZvelze. 

 

4.1. avtomanqanis gadacema, rogorc moZrav nivTze sakuTrebis 

uflebis warmoSobis samarTlebrivi safuZveli 

 

saqarTvelos teritoriaze satransporto saSualebis 

registraciis valdebulebas38 `sagzao moZraobis usafrTxoebis 

Sesaxeb~ saqarTvelos kanonis me-9 muxlis pirveli punqti adgens. 

amave muxlis me-2 punqti gansazRvravs maregistrirebel organos 

_ ssip Sss-s momsaxurebis saagentos. yuradReba gamaxvildeba 

mocemuli sakanonmdeblo aqtis mizanze, romelic saqarTvelos 

teritoriaze sagzao moZraobis usafrTxoebis uzrunvelyofa 

                                                           
37 saqarTvelos samoqalaqo kodeqsis 183-e, 311-e muxlebi, saqarTvelos 

saparlamento uwyebani #786-IIს, 1997; germaniis samoqalaqo kodeqsis 

873-e paragrafi. 
38 CaCava s., avtomanqanis nasyidobis xelSekruleba, Jurn. `qarTuli sa-

marTlis mimoxilva~, #1, 2004, 114.  
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warmoadgens. Sesabamisad, am kanonis yvela danawesi misi 

teleologiuri ganmartebis SemTxvevaSi normis miznidan 

gamomdinare39, swored am Sinaarsis matarebelia. TviT me-9 muxlic 

moTavsebulia kanonis IV TavSi, romlis saxelwodebaa `sagzao 

moZraobis usafrTxoebis uzrunvelyofis moTxovnebi~. maSasadame, 

avtotransportis ssip Sss-s momsaxurebis saagentoSi registracia 

sagzao moZraobis usafrTxoebas emsaxureba. metic, amave kanonis me-

5 muxlis Tanaxmad, satransporto saSualebaTa da mZRolTa 

raodenoba sagzao moZraobis usafrTxoebis mdgomareobis erT-erTi 

ZiriTadi maCvenebelia da amiTaa ganpirobebuli misi aRricxvis 

warmoeba. saqarTvelos Sinagan saqmeTa ministris brZaneba #150 

amtkicebs `meqanikuri satransporto saSualebebis savaldebulo 

registraciis wesebis Sesaxeb~ instruqcias. am instruqciis me-7 

muxlis Tanaxmad, satransporto saSualebis SeZenisas misi Sss-s 

momsaxurebis saagentoSi registraciis gatarebis movaleoba am 

satransporto saSualebis mesakuTres (an mis warmomadgenels) 

ekisreba. aqedan aSkarad Cans, rom pirs sakuTrebis ufleba am 

nivTze registrciamdec aqvs SeZenili. amave instruqciis me-3 

muxlis me-6 punqti ki gansazRvravs am instruqciis miznebisTvis 

mesakuTris cnebas. aq sayuradReboa is, rom mesakuTred miiCneva 

piri, romelmac `saqarTvelos kanonmdeblobiT dadgenili wesiT 

moipova meqanikur satransporto saSualebaze sakuTrebis ufleba 

da Sesabamisi sakuTrebis damadasturebeli dokumenti gaaCnia~40. 

dasaxelebuli normatiuli masalis miuxedavad, mniSvnelovania 

`saavtomobilo transportis Sesaxeb~ saqarTvelos kanoniT 

dadgenili norma-debulebebi. aRniSnuli kanonis me-91 muxli 

warmoadgens mniSvnelovan sakanonmdeblo danawess, romelic 

meqanikur satransporto saSualebebze sakuTrebis uflebis 

                                                           
39 xubua g., samarTlis Teoria, Tbilisi, 2004, 156. 
40 saqarTvelos Sinagan saqmeTa ministris 2007 wlis 31 ianvaris  brZane-

ba #150 `meqanikuri satransporto saSualebebis savaldebulo registra-

ciis wesebis Sesaxeb~.  
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warmoSobas swored am uflebis sajaro samarTlis iuridiul 

pirSi Sss-s momsaxurebis saagentoSi registracias ukavSirebs41.  

zemoaRniSnulidan gamomdinare, naTelia, rom kononmdebeli 

sxvadasxva normatiul masalaSi gansxvavebul samarTlebriv 

mowesrigebas gvTavazobs. aseT SemTxvevaSi saWiroa ganisazRvros 

gamosayenebeli samarTali. saqarTvelos samoqalaqo kodeqsi aris 

Cveulebrivi kanoni, romelic kerZo samarTlis uzogades sakiTxebs 

awesrigebs,42 igi iseTive iuridiuli Zalis mqonea, rogorc sxva 

kanoni43. kodeqsis me-2 muxlis me-2 nawilis pirveli winadadebis 

Tanaxmad, erTi da imave donis samarTlis normaTa koliziis dros 

gamoiyeneba specialuri da ufro axali kanoni. aqedan gamomdinare, 

udavoa, rom avtosatransporto saSualebebTan dakavSirebiT 

sakuTrebis uflebis gadacemis mowesrigebisas saWiroa 

vixelmZRvaneloT samoqalaqo kodeqsiT, zemoaRniSnuli 

normatiuli masaliTa da `saavtomobilo transportis Sesaxeb~ 

saqarTvelos kanoniT dadgenili wesebiT. `saavtomobilo 

transportis Sesaxeb~ saqarTvelos kanons me-91 muxli 2009 wlis 

sakanonmdeblo cvlilebis Sedegad daemata da Sesabamisad, swored 

es ukanaskneli unda iyos gamoyenebuli avtosatransporto 

saSualebebze sakuTrebis uflebis warmoSobasTan dakavSirebiT. e.i. 

sakuTrebis uflebis warmoSobisaTvis gadamwyveti sajaro 

samarTlis iuridiul pirSi _ Sss-s momsaxurebis saagentoSi 

uflebis registraciaa.  

                                                           
41 `saavtomobilo transportis Sesaxeb~ saqarTvelos kanonis me-91 

muxlis Tanaxmad, saqarTvelos kanonmdeblobiT gaTvaliswinebuli 

gamonaklisebis garda, meqanikur satransporto saSualebaze piris 

sakuTrebis uflebis warmoSoba iuridiul Zalas iZens sajaro samarTlis 

iuridiul pirSi _ Sss-s momsaxurebis saagentoSi registraciis 

momentidan. aRniSnuli sakanonmdeblo norma garkveuli gaugebrobiT 

xasiaTdeba. gaugebaria, Tu ra igulisxmeba sityvebSi _ `saqarTvelos 

kanonmdeblobiT gaTvaliswinebuli gamonaklisebis garda”. aRniSnuli 

sakmaod gaugebaria da dazustebas moiTxovs.  
42 kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 

2009, 53.  
43 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 42.  
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4.2. sasamarTlo praqtika avtomobilis sakuTrebaSi gadacemasa 

da registraciis mniSvnelobaze 

 

saqarTvelos uzenaesi sasamarTlos erT-erT gadawyvetilebaSi 

miTiTebulia, rom samoqalaqo kodeqsis 148-e da 149-e muxlebis 

Tanaxmad, avtomanqana warmoadgens ra moZrav nivTs, masze unda 

gavrceldes am kategoriis nivTebTan dakavSirebuli sakuTrebis 

gadacemis samarTlebrivi reJimi.44 swored aRniSnuli gadawyveti-

leba gaxda erTgvarovani sasamarTlo praqtikis Camoyalibebis 

safuZveli. uzenaesma sasamarTlom Semdgom araerTxel miuTiTa am 

gadawyvetilebasa da zogadad kanonis ganmartebis aseTi wesis mar-

Tebulobaze.45 sainteresodaa ganxiluli iseTi saxis sasamarTlo 

davebi, sadac nasyidobis sagans avtomobili warmoadgens, Tumca 

sakuTrebis ufleba nivTis gadacemasTan erTad ar gadadis SemZenze. 

e.i. sayuradReboa mimarTeba samoqalaqo kodeqsis 188-e muxlTan.46 

uzenaesi sasamarTlos ganmartebiT, sakuTrebis uflebis 

warmoSobis safuZvlebi amomwuravadaa dadgenili samoqalaqo 

kodeqsiT, romelic moZrav da uZrav nivTebze sakuTrebis SeZenis 

samarTlebriv reJims erTmaneTisagan ganasxvavebs. vinaidan amave 

kodeqsis 186-197-e muxlebiT moZrav nivTebze sakuTrebis SeZenis 

safuZvlebia gansazRvruli, es wesebi yvela moZrav nivTze 

vrceldeba da maTze sakuTrebis SesaZenad raime saxis 

savaldebulo registracias ar adgens47.  

gansaxilvel sakiTxTan mimarTebiT, saqarTvelos uzenaesi 

sasamarTlos aRniSnuli midgoma gamarTlebulad ar unda iqnas 

miCneuli. sasamarTlo Semoifargla mxolod samoqalaqo kodeqsiT 

                                                           
44 saqarTvelosUuzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 27 oqtombris ganCineba #as-914-954-2011. 
45 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis ganCi-

neba #as-1363-1381-2011, as-496-469-2012. 
46 saqarTvelosUuzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 

wlis 27 oqtombris ganCineba #as-914-954-2011. 
47 saqarTvelosUuzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 

wlis 31 ianvris ganCineba #as-1363-1381-2011. 
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dadgenili normebiT da ar gamoiyena `saavtomobilo transportis 

Sesaxeb~ saqarTvelos kanonis me-91 muxli. savaraudoa, rom 

sasamarTlos satransporto saSualebebTan mimarTebiT hqonda 

erTgvari mcdeloba ufro metad martivi da araformaluri wesebi 

daemkvidrebina, magram aRniSnuli mainc gaumarTleblad da 

kanonSeusabamod unda iqnas miCneuli. 

 

daskvna 

 

warmodgenili msjelobidan gamomdinare, moZravi nivTis 

sakuTrebaSi gadacemis samarTlebrivi safuZvlebi sxvadasxva qveynis 

kanonmdeblobis mier gansxvavebuladaa gadawyvetili. qarTulma 

samarTalma airCia e.w. SeTanxmebiT-gadacemiTi, kauzalur-gadacemiTi 

sistema, rac, erTi mxriv, ganmtkicebulia saqarTvelos samoqalaqo 

kodeqsis 186-e muxlSi, meore mxriv ki _ im kanonqvemdebare 

normatiul aqtebSi, romlebic moZravi nivTis calkeuli saxeebis 

sakuTrebaSi gadacemis mowesrigebasTanaa dakavSirebuli. detaluri 

sakanonmdeblo mowesrigebis miuxedavad, naSromSi ganviTarebuli 

msjelobidan gamomdinare, sakanonmdeblo iniciativis saxiT 

SeiZleba iTqvas, rom, sasurvelia, samoqalaqo kodeqsis 186-e 

muxlSi Sevides cvlileba da termini `mesakuTre~ Seicvalos si-

tyviT `uflebamosili,~ radgan mTel rig SemTxvevebSi mxolod 

mesakuTre ar iqneba uflebamosili gankargos nivTi. rac Seexeba 

moZravi nivTis iseT saxeobaze sakuTrebis gadacemas, rogoric av-

tomobilia, am SemTxvevaSi raime sakanonmdeblo xarvezi, SeiZleba 

iTqvas, rom saxeze ar aris. aq ufro problemuria ara sakanonm-

deblo mowesrigebis teqnikuri mxare, aramed misi Sinaarsobrivi 

ganmarteba, ramdenadac sasamarTlo praqtika araerTgvarovania. aR-

saniSnavia, rom uzenaesi sasamarTlos bolodroindeli praqtika, 

aseve, problemuria da gadaxedvas saWiroebs. amasTan, kanonmdeblis 

mier gadasawyvetia mniSvnelovani sakiTxi imasTan dakavSirebiT, 

saWiroa Tu ara avtosatransporto saSualebebTan mimarTebiT ase-

Ti `gansakuTrebuli sagamonakliso wesebis~ dadgena da xom ar 

modis is winaaRmdegobaSi im kerZosamarTlebriv principebTan, 
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romlebic saqarTvelos samoqalaqo kodeqsis normebidan gamomdina-

reobs da romlebic, zogadad, damaxasiaTebelia moZravi nivTis sa-

kuTrebaSi gadacemis im sistemisaTvis, romelic qarTuli kanonm-

deblobis mieraa dadgenili. 
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monika gabunia  

 

naturiT restituciis SeuZlebloba  

usafuZvlo gamdidrebis dros 

 

Sesavali 

 

sakuTrebis ufleba saxelmwifos mier aramxolod kanonebSia 

garantirebuli da ganmtkicebuli, aramed is bunebiTi uflebaa.1 

sakuTrebis uflebis dacva ki nebismieri qveynis samarTlis siste-

maSi erT-erT umniSvnelovanes sakiTxs warmoadgens. saintereso da 

problemuria sakuTrebis uflebis dacva, rodesac piris qoneba 

(sakuTreba) sxva piris xelSi yovelgvari kanonismieri Tu saxel-

Sekrulebo valdebulebebis gareSe, usafuZvlod aRmoCndeba. 

swored am SemTxvevaSi warmoiSoba kondiqciuri valdebuleba, 

romlis ZiriTadi funqciac samoqalaqo stabilurobis uzrunve-

lyofa da samoqalaqosamarTlebrivi valdebulebebis mqone sub-

ieqtTa interesebis dacvaa2. 

`bunebiTi samarTlis Tanaxmad, samarTliania, rodesac aravin 

unda gamdidrdes sxvis sazianod.~3 statiis zogadi kvlevis area-

li swored usafuZvlo gamdidrebis dros darRveuli samar-

Tlianobis aRdgenas, subieqtTa uflebebisa da valdebulebebis, 

samarTlebrivi meqanizmebis saSualebiT dazaralebulis (kredito-

ris) interesebis dacvisa da moTxovnis farglebs moicavs. konkre-

tulad ki kvlevis sagani dazaralebulis kanonier uflebasa da 

interess Seexeba, romlis Tanaxmadac, mas unda daubrundes is, rac 

isedac misia, magram movalis xelSi usafuZvlod aRmoCnda. sxva 

                                                           
1 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 85. 
2 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353-543. 
3 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 229. 
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sityvebiT, restitucia, pirvandeli samarTlebrivi mdgomareobis 

aRdgena, unda moxdes. gansakuTrebiT saintereso im SemTxvevebis 

ganxilvaa, rodesac naturiT restitucia SeuZlebelia da dazara-

lebuls sakuTrebis Rirebulebis mxolod fuladi anazRaurebis 

moTxovnis ufleba rCeba.  

kvlevis mizania, upasuxos kiTxvebs: fuladi anazRaurebiT aRd-

geba Tu ara samarTlebrivi wonasworoba, roca kreditoris inte-

ress nivTis naturiT dabruneba warmoadgens da zogadad, unda 

hqondes Tu ara kreditors ufleba, Tavad gansazRvros, rogor 

aunazRauros movalem ziani (naturiT Tu fuladi anazRaurebiT); 

ra Sexedulebebi arsebobs, rogorc saqarTvelos, ise kontinten-

tursa da saerTo samarTlis qveynebis doqtrinaSi da rogoria 

saqarTvelos sasamarTloebis praqtika naturiT restituciasa da 

fulad anazRaurebasTan dakavSirebiT.  

 

1. usafuZvlo gamdidreba  

1.1. definicia 

 

`aravis aqvs ufleba, safuZvlis gareSe gamdidrdes sxvis 

xarjze~, _ pomponiusis am cnobilma gamoTqmam usafuZvlo gamdi-

drebis institutis Camoyalibebasa da Semdgom ganviTarebas Cauyara 

safuZveli.4 

saqarTvelos samoqalaqo kodeqsis 317-e muxlis Tanaxmad, 

`valdebulebis warmoSobisTvis aucilebelia monawileTa Soris 

xelSekruleba~, Tumca, amave muxlis meore winadadebaSi valdebu-

lebis warmoSobis sxva safuZvlebia CamoTvlili, romlis erT-erT 

saxesac usafuZvlo gamdidreba warmoadgens.5  

usafuZvlo gamdidreba Tavisi samarTlebrivi bunebis gamo kano-

nismieri valdebulebiTi urTierTobebis Zalian saintereso insti-

tutia. Tavad terminis, `usafuZvlo gamdidreba~, definicias sa-

                                                           
4 SatberaSvili l., usafuZvlo gamdidreba: samarTliani samarTali?, Jur-

nali `samarTali~, #6-7, 2000, 33. 
5 ix., saqarTvelos samoqalaqo kodeqsi, 317-e muxlis pirveli nawili. 
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qarTvelos samoqalaqo kodeqsis Sesabamisi muxlebi, umetesi qvey-

nebis kanonmdeblobis msgavsad, ar gvTavazobs da mxolod usafuZ-

vlo gamdidrebiT warmoSobili valdebulebebis wesisa da safuZ-

vlebis CamoTvliT Semoifargleba.6 

usafuZvlo gamdidrebis cneba mokled SeiZleba ase Camoya-

libdes: usafuZvlo gamdidreba kanonismieri valdebulebiTi ur-

TierTobebis iseT saxes warmoadgens, romlis drosac erTi mxare 

yovelgvari samarTlebrivi safuZvlis gareSe mdidrdeba, xolo 

meore mxares aqvs ufleba, moiTxovos sakuTari qonebis ukan da-

bruneba, anu restitucia. 

 

2.2. samarTlebrivi Sedegi  

 

samarTlis zogadi principebidan gamomdinare, piris mier sar-

geblis miReba mxolod samarTlebrivi safuZvliTaa SesaZlebeli, 

romelic rogorc saxelSekrulebo, ise arasaxelSekrulebo (kano-

nismieri) SeiZleba iyos.7  

usafuZvlo gamdidreba samarTlebrivi safuZvlis gareSe sar-

geblis miRebis saxes warmoadgens, romlis drosac erTi mxare 

kreditoria (dazaralebuli), meore ki movale (SemZeni)8. kredito-

ris interesi sakuTrebis uflebis dacvaa, saqarTvelos samoqalaqo 

kodeqsis 979-e muxli ukan dabrunebis moTxovnis farglebs gan-

sazRvravs, xolo kondiqciuri valdebulebis warmoSobac adrin-

deli qonebrivi mdgomareobisa da samarTlianobis aRdgenas emsax-

ureba. am SemTxvevaSi sakuTrebis uflebis dacvis saSualebas kon-

diqciuri valdebuleba warmoadgens. saqarTvelos samoqalaqo ko-

deqsi, aseve, icnobs mesakuTris uflebas, sakuTrebis uflebis 

darRvevis SemTxvevaSi uflebis damrRvevs mosTxovos, rogorc 

uflebis damrRvevi moqmedebis aRkveTa, ise darRveuli uflebis 

                                                           
6 CitoSvili T., usafuZvlod gadacemuli qonebis dabrunebis movaleoba, 

Jurnali `kavasiis saerTaSoriso universitetis macne~, #1, 2009, 122. 
7 iqve, 123. 
8 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353. 
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vindikaciuri sarCeliT aRdgena,9 romelic ufro dawvrilebiT qve-

moT iqneba ganxiluli.  

 

2.3. usafuZvlo gamdidrebis principebi 

 

usafuZvlo gamdidrebis zogadi principis Tanaxmad, sarCelis 

aRiarebis pirveli moTxovnaa garkveuli saxis qonebis erTi piris 

sferodan meore piris sferoSi gadasvla, anu qonebis Semcireba 

mopasuxis qonebis Sesatyvisad gazrdis xarjze.10 umetesad qonebis 

aseTi gazrda baTili garigebisa da valdebulebis xelmeored Se-

srulebis SemTxvevebSi xdeba. qonebis dazogvisas ki im piris qo-

neba, romelic valdebulia gadaixados vali, ki ar mcirdeba, 

aramed ucvleli rCeba. qonebis usafuZvlod SeZenisa da dazogvis 

safuZveli xSir SemTxvevaSi erTi da igive mizezia, romelic 

SeiZleba, rogorc moqmedeba, ise xdomileba iyos11. 

usafuZvlo gamdidrebis ZiriTadi maxasiaTeblebia: 1. sargeblis 

miReba, romelic sxvisi qonebis xarjze piradi qonebis gazrdiT an 

dazogviT xdeba; 2. subieqti sargebels samarTlebrivi safuZvlis 

gareSe iRebs.12 am pirobebis arsebobis Sedegad miRebuli sargeb-

lis ukan dabrunebis valdebuleba da SemdgomSi misi aRsrulebis 

movaleoba warmoiSoba.13 iqidan gamomdinare, rom kreditoris moT-

xovnis ufleba movalis mier romelime xelSekrulebis darRvevaze 

ar aris dafuZnebuli, igi SedarebiT abstraqtuli xasiaTisaa da 

romis samoqalaqo samarTalSi cnobil abstraqtul sarCelebTan 

                                                           
9 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 84. 
10 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e.sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 238-239. 
11 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

354. 
12 CitoSvili T., usafuZvlod gadacemuli qonebis dabrunebis movaleoba, 

Jurnali `kavasiis saerTaSoriso universitetis macne~, #1, 2009, 124. 
13 iqve. 



58 

msgavsebis gamo, usafuZvlo gamdidrebis Sedegad warmoSobil val-

debulebebs kondiqciur valdebulebebs uwodeben14. 

sainteresoa usafuZvlo gamdidrebis momwesrigebeli normebi 

germaniasa da aSS-is samoqalaqo kodeqsebSi. germaniis samoqalaqo 

kodeqsis 812-e paragrafis Tanaxmad, `piri, vinc samarTlebrivi 

safuZvlis gareSe sxva piris mier valdebulebis Sesrulebis an 

sxvagvarad am ukanasknelis xarjze raimes iZens, valdebulia, miRe-

buli gadasces mas~15. frangul samoqalaqo kodeqsSi, germaniis 

samoqalaqo samarTlis sapirispirod, zogadi normebi usafuZvlo 

gamdidrebis restituciis Taobaze ar aris, Tumca 1235-e muxli 

miuTiTebs, rom `yoveli gadaxda gulisxmobs valis arsebobas: 

umarTebulod gadaxdili ukan gamoTxovas eqvemdebareba~, ufro 

konkretulad es sarestitucio sarCeli Camoyalibebulia 1376-e 

muxlSi kvazixelSekrulebebis sarCelis saxiT.16 

amerikul sasamarTloebs ki im sakiTxTan mimarTebiT, Tu ra 

SemTxvevaSi CaiTvleba piri usafuZvlod gamdidrebulad da ra we-

siT xdeba misgan gadacemulis dabruneba, Taviseburi ganmarteba 

gaaCniaT, kerZod: Tu mosarCelem SecdomiT gadasca mopasuxes gark-

veuli nivTi da misi gamoyofa jer kidev SeiZleba ukanasknelis 

mTeli qonebrivi masidan, mopasuxe ganixileba mosarCelis sasar-

geblod kanonis ZaliT moqmed mindobiT mesakuTred. inglisis sasa-

marTlo praqtikaSi ki aRniSnuli sakiTxi gansxvavebulad wydeba, 

romlis Tanaxmadac, mindobiTi sakuTreba kanonis ZaliT SeiZleba 

warmoiqmnas mxolod gansakuTrebuli ndobis urTierTobebis arse-

bobisas partniorebs Soris.17 

                                                           
14 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353. 
15 germaniis samoqalaqo kodeqsi (BGB), 812-e paragrafi. 
16 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 236-237. 
17 CitoSvili T., usafuZvlod gadacemuli qonebis dabrunebis movaleoba, 

Jurnali `kavasiis saerTaSoriso universitetis macne~, #1, 2009, 126-

127, ix., citireba: cvaigerti k., kotci h., tomi II, Tbilisi, 2001. 
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saqarTvelos samoqalaqo kodeqsis 976-e muxlis pirveli na-

wili valdebulebis SesrulebasTan dakavSirebiT sxvisTvis gadace-

muli qonebis ukan dabrunebis safuZvlebs exeba, romlis Tanaxma-

dac, pirs SeuZlia qoneba im SemTxvevaSi gamoiTxovos ukan, Tu 

valdebuleba faqtobrivad ar arsebobs. es is SemTxvevebia, roca 

garigeba realurad arc arsebobs, baTilia, an arsebobda, magram 

SemdegSi Sewyda.18 ingliseli da amerikeli mosamarTleebi mimarTa-

ven precedentebs, raTa gairkves xelSekrulebis gabaTilebis mi-

zezi, radgan aseT SemTxvevebSi gadamwyveti mniSvneloba xelSe-

krulebis gamabaTilebeli  mizezis saxeobas aqvs.19 germanuli sa-

marTlebrivi ojaxis qveynebis kanonmdebloba ki usafuZvlo gam-

didrebis Sesaxeb specialur normebs Seicavs, romelTa mixedviTac, 

garigebis safuZvlad arsebuli xelSekruleba im SemTxvevaSi iqceva  

baTilad, rodesac is kanons an morals ewinaaRmdegebian. germaniis 

samoqalaqo samarTlis mixedviT, yuradReba jer xelSekrulebis 

namdvilobis sakiTxs eqceva, anu saxelSekrulebo samarTals, xo-

lo Semdeg specialur, usafuZvlo gamdidrebis momwesrigebel 

normebs mimarTaven.20 saqarTvelos samoqalaqo kodeqsi msgavsi 

SemTxvevebis dros kreditors, romelsac  moTxovnis realuri 

safuZveli ar gaaCnia da nivTs mainc iRebs an mis sasikeTod raime 

moqmedeba sruldeba, viTom-kreditors uwodebs. zemoaRniSnuli 

muxli kidev erT SemTxvevaze amaxvilebs yuradRebas, roca: `val-

debulebis sawinaaRmdegod iseTi Sesagebeli iqna wardgenili, rom 

xangrZlivi drois ganmavlobaSi gamoricxulia moTxovnis ward-

gena~21, aseT SemTxvevaSi Sesagebeli valdebulebas gamoricxavs. 

 

 

                                                           
18 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

355. 
19 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 247. 
20 iqve, 248. 
21 ix., saqarTvelos samoqalaqo kodeqsis 976-e muxlis pirveli nawilis 

`b~ qvepunqti. 
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2.3.1. kondiqciuri valdebuleba 

 

sakuTrebis uflebis arseboba nivTisa da saerTod, qonebisadmi 

mesakuTris Tavisufali damokidebulebis uzrunvelyofas niSnavs.22 

im SemTxvevaSi, rodesac movale yovelgvari samarTlebrivi safuZ-

vlis gareSe `gamdidrdeba~, warmoiSoba valdebuleba, romelsac 

Zvel romSi arsebul abstraqtul sarCelebTan msgavsebis gamo 

kondiqciur valdebulebebs uwodeben.23 Zveli romis formularul 

procesSi “condictio” gagebulia `abstraqtulad~, anu miTiTebuli 

araa mopasuxis valdebulebis safuZveli, romelic ZiriTadad mo-

valis mier mosarCelisaTvis garkveuli Tanxis an nivTis gadace-

maSi gamoixateboda.24 msgavsi sarCelebi sanivTo sarCelebisagan 

imiT gansxvavdeboda, rom mosarCeles `kondiqciebis~ dros SeeZlo 

moeTxova nivTis gadacema an movalisTvis raimes gakeTeba25. 

rogorc aRiniSna, usafuZvlo gamdidrebis dros kreditoris 

interesi sakuTrebis dacvaa. kondiqciuri valdebulebis ZiriTadi 

funqciac is aris, rom aRadginos samarTlebrivi wonasworoba, anu 

uzrunvelyos dazaralebulis adrindeli qonebrivi mdgomareobis 

aRdgena.26 swored amitom, kondiqciuri valdebulebebis instituti 

sakuTrebis nebismieri formis ukanono xelyofis aRkveTis erT-erT 

garantias warmoadgens27, Tumca kondiqciuri valdebulebis warmo-

SobisTvis, rasakvirvelia, saWiroa rigi pirobebis arseboba, rom-

lebic ZiriTadad usafuZvlo gamdidrebis instituts axasiaTebs. 

                                                           
22 CitoSvili T., uZrav qonebaze sakuTrebis uflebis warmoSobis ZiriTa-

di samarTlebrivi aspeqtebi, Tbilisi, 2006, 5. 
23 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353. 
24 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001,  229. 
25 gaiusis instituciebi, romis samarTlis Zeglebi, Tbilisi, 2002, 184. 
26 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

353. 
27 Sengelia r., kondiqciur valdebulebaTa safuZvlebi, sergo jorbenaZi-

sadmi miZRvnili saiubileo krebuli, Tbilisi, 1996, 68. 
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kerZod, unda moxdes erTi piris qonebis SeZena an dazogva, ro-

melsac meore piris qonebis Sesabamisi Semcireba axlavs Tan. mTa-

vari faqtori ki isaa, rom samarTlebrivi safuZveli ar unda ar-

sebobdes.  

kondiqciuri valdebulebis mTavar maxasiaTebels da aseve, Zi-

riTad ganmasxvavebels sanivTo sarCelebisgan, kerZod, vindikaciuri 

sarCelebisgan, warmoadgens is, rom movalis mier qonebis dabrune-

baSi fuli da gvarovnuli niSniT gansazRvruli nivTebi igulisx-

meba. kondiqciuri valdebuleba mxolod nivTis dabrunebas ar gu-

lisxmobs, movalem kreditors qonebasTan erTad is Semosavalic 

unda daubrunos, rac man usafuZvlod miiRo. Tu sagnis naturiT 

dabruneba SeuZlebelia gadacemuli qonebis mdgomareobis gamo, misi 

is Rirebuleba unda anazRaurdes, rac am qonebas SeZenis momentSi 

hqonda.28 

kondiqciuri valdebulebis arsi da funqciac samarTlianobis 

dacvaa, anu qonebrivi wonasworobis aRdgena movalisgan yovelgvari 

samarTlebrivi safuZvlis gareSe miRebuli qonebis ukan gamoTxo-

viT, rac movalis usafuZvlo gamdidrebiT gamowveuli miuRebeli 

Semosavlebis anazRaurebaSic gamoixateba.29 

 

2.3.2. vindikaciuri sarCeli  

 

sakuTrebis ufleba absolutur uflebaTa mniSvnelovani saxea, 

romelic mesakuTris yvela danarCen pirTan urTierTdamokidebule-

baSi unda ganvixiloT.30 saqarTveloSi sakuTrebis uflebis dacvis 

garantias saqarTvelos konstitucia qmnis, kerZod, 21-e muxlis 

pirveli punqti: `sakuTreba da memkvidreobis ufleba aRiarebuli 

da xelSeuvalia. dauSvebelia misi SeZenis, gasxvisebis an memkvi-

                                                           
28 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

360. 
29 SatberaSvili l., usafuZvlo gamdidreba: samarTliani samarTali? Jur-

nali `samarTali~, #6-7, 2000, 34. 
30 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 83. 
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dreobiT miRebis sayovelTao uflebis gauqmeba~31. saqarTvelos 

samoqalaqo kodeqsis 170-e muxlis pirveli nawilis Tanaxmad, ro-

melic sakuTrebis Sinaarss gansazRvravs, `mesakuTre uflebamosi-

lia, nivTi sakuTari Sexedulebisamebr gankargos,  Tu amiT ar 

ilaxeba mesame pirTa uflebebi~32. im SemTxvevaSi ki, rodesac mesa-

kuTris uflebebi izRudeba da mas sakuTrebiT sargeblobaSi, an 

mis gankargvaSi xeli eSleba, igi uflebamosilia nivTis ukanono 

mflobels misi ukan dabruneba mosTxovos, xolo xelSemSlels im 

moqmedebis aRkveTa, ris gamoc mas nivTiT sargeblobaSi eSleba 

xeli.33 germanuli samoqalaqo kodeqsis mixedviT, vindikaciuria 

sarCeli, rodesac `qonebis aramflobeli mesakuTre sarCeliT iT-

xovs mflobeli aramesakuTris mier am qonebis dabrunebas~ (par. 

985, 1004, gsk).34 aqedan gamomdinare, vindikaciuri sarCeli mesa-

kuTris interesebis dacvis garantiasa da sakuTrebis dacvis erT-

erT uZveles samarTlebriv meqanizms warmoadgens, romlis sa-

fuZvlebic Zvel romSi unda veZioT, sadac sanivTo sarCelebiT 

moiTxovdnen, rom sxeulebrivi nivTi maTi sakuTreba iyo da ufle-

bac maTve ekuTvnodaT.35 mesakuTris moTxovnas laTinurad vindika-

cia _ vindicatio (vindikacio) ewodeboda. es termini ~vindicta”-dan 

momdinareobs, rac joxs niSnavs.36 dResac vindikacias maSin mimar-

Taven, rodesac mesakuTres warTmeuli aqvs nivTze mflobeloba da 

vindikaciis viTarebaSi mxolod nivTze sakuTrebis ufleba aqvs 

SerCenili37.  

zogadad, sakuTrebis Tvisebaa, rom ama Tu im pirze kuTvnilebas 

ara marto am nivTis mflobeli, aramed yvela mesame piri unda 

                                                           
31 saqarTvelos konstituciis 21-e muxlis pirveli punqti.  
32 saqarTvelos samoqalaqo kodeqsis 170-e muxlis pirveli nawili. 
33 iqve, 170-e muxli, nawili pirveli, 172-e muxli. 
34 miqava l., vindikaciuri sarCeli, rogorc sanivTo uflebis dacvis sa-

marTlebrivi saSualeba,  Jurnali `marTlmsajuleba da kanoni~, #1(28), 

2011, 76. 
35 gaiusis instituciebi, romis samarTlis Zeglebi, Tbilisi, 2002, 183-

184. 
36 metreveli v., romis samarTali (safuZvlebi), Tbilisi, 2009, 67. 
37 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 96. 
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acnobierebdes. TviTdacvis insititutic swored imis gamoxatule-

baa, rom mesakuTres sakuTrebis uflebis darRvevis SemTxvevaSi 

SeuZlia damrRvevi moqmedebis aRkveTa, sakuTari interesebisa da 

qonebis dacva moiTxovos.38 vindikaciuri sarCelis dakmayofile-

bisTvis aucilebeli da mTavari pirobaa, rom mosarCele nivTis 

mesakuTre unda iyos, aseve, sarCeli unda akmayofilebdes samoqa-

laqo kodeqsis 172-e muxlis Semadgenel sam elements: 1. mosar-

Cele unda iyos nivTis mesakuTre; 2. mopasuxe unda iyos nivTis 

mflobeli; 3. mopasuxes ar unda hqondes am nivTis flobis ufle-

ba39. 

vindikaciuri sarCelis dros SesaZlebelia individualuri niS-

niT gansazRvruli nivTis gamoTxova, romelic kondiqciuri valde-

bulebisgan ganasxvavebs mas. savindikacio moTxovnis safuZvelze 

mesakuTres SeuZlia Tavisi nivTi gamoiTxovos, Tumca is movales 

mogebis amoRebas ver mosTxovs, usafuZvlo gamdidrebis normebis 

gamoyenebiT ki mesakuTres aqvs ufleba, moiTxovos mogebis dabru-

nebac.40 

 

2.3.3. Sualeduri Sedegi 

 

kondiqciuri valdebulebisa da vindikaciis mTavari mizani da 

daniSnulebac mesakuTris interesebis dacvaa, rac usafuZvlod 

miRebuli qonebis ukan dabrunebis, kreditoris pirvandel mdgoma-

reobaSi aRdgenasa (restitucia) da mesakuTrisTvis sakuTrebis 

gamoyenebis an sargeblobis xelSeSlis dros nivTis gamoTxovasa 

da xelSemSlel qmedebaTa aRkveTaSi gamoixateba. 

rogorc aRiniSna, kondiqciuri valdebulebebis arsebobisas, in-

dividualuri niSniT gansazRvruli nivTis gamoTxova ar xdeba da 

                                                           
38 iqve, 84. 
39 miqava l., vindikaciuri sarCeli, rogorc sanivTo uflebis dacvis 

samarTlebrivi saSualeba, Jurnali `marTlmsajuleba da kanoni~, @#1(28), 

2011, 79. 
40 SatberaSvili l., usafuZvlo gamdidreba: samarTliani samarTali? Jur-

nali `samarTali~, #6-7, 2000, 43. 
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mesakuTrem es SesaZlebelia vindikaciuri sarCeliT ganaxorcie-

los. usafuZvlo gamdidrebisas unda moxdes imave saxisa da imave 

qonebis ukan dabruneba da es moTxovna gansakuTrebiT TvalsaCinoa, 

rodesac usafuZvlo SeZenis an dazogvis sagani fulia.41 

Semdegi gansxvaveba isaa, rom kondiqciuri valdebuleba daza-

ralebulisTvis mxolod usafuZvlod miRebuli qonebis dabrunebas 

ar gulisxmobs, aramed saqarTvelos samoqalaqo kodeqsis 979-e 

muxlis pirveli nawilis pirveli winadadebis Tanaxmad, `ukan da-

brunebis moTxovna vrceldeba SeZenilze, miRebul sargebelze~ da 

movale valdebulia daabrunos an aanazRauros mTeli Semosavali, 

rac man am qonebiT moipova.42 kondiqciuri valdebulebis warmoSo-

bis safuZveli SeiZleba iyos, rogorc movalis, ise dazaralebu-

lis Secdoma an saerTodac xdomileba. dazaralebulis mier daSve-

buli Secdoma an uzustoba, srulebiTac ar niSnavs misi moqmede-

bis aramarTlzomierebas.43 vindikaciis dros ki yuradReba eqceva 

imas, Tu ra gziT aris gamosuli mesakuTris xelidan sakuTrebis 

obieqti44. 

usafuZvlo gamdidrebisas mesakuTris nivTis dazianebis, dakarg-

vis an sxva mizezTa gamo, ris gamoc movales nivTis ukan dabruneba 

ar SeuZlia, man misi saerTo Rirebuleba unda aanazRauros,45 xo-

lo vindikaciis ufleba mesakuTres iqamde aqvs, sanam nivTi saxezea 

da ar ganadgurebula46. es gamomdinareobs iqidan, rom vindici-

rebisas individualuri niSniT gansazRvruli nivTebis gamoTxova 

xdeba. Tumca amiT mesakuTris uflebebi ar amoiwureba da mas 

SeuZlia moiTxovos zianis anazRaureba im SemTxvevebSi, rodesac 

mesakuTris mflobelobidan nivTi misi nebis gareSe gadis. am dros 

                                                           
41 saqarTvelos samoqalaqo kodeqsis komentari, tomi II, Tbilisi, 2001, 

360. 
42 saqarTvelos samoqalaqo kodeqsis 979-e muxlis pirveli nawili. 
43 saqarTvelos samoqalaqo kodeqsis komentari, tomi II, Tbilisi, 2001, 

364. 
44 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 97. 
45 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

360. 
46 zoiZe b., qarTuli sanivTo samarTali, Tbilisi, 2003, 101. 
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`savindikacio sarCelis transformacia moxdeba deliqtur sarCe-

lad~, rac vindikaciuri sarCelis Tanmdevi valdebulebaa47. 

marTalia, zianis anazRaureba kondiqciuri valdebulebebis 

drosac xdeba, magram is gansxvavdeba deliqturi valdebulebebis 

mixedviT zianis anazRaurebisgan, radgan zianis Sedegad warmoSo-

bili valdebulebebis safuZveli yovelTvis zianis mimyeneblis ara-

marTlzomieri moqmedebaa. kondiqciuri valdebulebebis dros ki, 

dazaralebulis Tu movalis qmedeba, ZiriTad SemTxvevebSi, 

marTlzomieria.48 

sakuTrebis, rogorc institutis garantia  yoveli calkeuli 

samarTlis subieqtis konkretuli kerZo uflebis dacvas niSnavs.49 

uflebebi ki imis mixedviT, Tu samoqalaqo urTierTobis romel 

sferoSi warmoiSoba, SeiZleba dakonkretdes dargobrivi kuTxiT. 

rasakvirvelia, maTi Sinaarsi da farglebi gansxvavebulia.50 usa-

fuZvlo gamdidreba kanonismier valdebulebiT urTierTobas war-

moadgens. Sesabamisad, kondiqcia valdebulebis saxea, xolo vindi-

kaciuri sarCeli mesakuTris sanivTosamarTlebrivi uflebaa. miux-

edavad amisa, orive maTganis mizani mesakuTris interesebis dacva 

da samoqalaqo stabilurobis uzrunvelyofaa, es yovelive ki sa-

marTlianobis, darRveuli samarTlebrivi wonasworobis aRdgenas 

emsaxureba. 

 

3. naturiT restitucia _ Sesrulebis winapirobebi  

 

saxelSekrulebo Tu arasaxelSekrulebo (kanonismieri) valde-

bulebiTi urTierTobebis dros, valdebulebis darRvevisas auci-

lebelia, dazaralebuls aunazRaurdes ziani da aRdges samarTle-

                                                           
47 iqve. 
48 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

364. 
49 Wanturia l., uZravi nivTebis sakuTreba, Tbilisi, 2001, 115. 
50 CitoSvili T., valdebulebiT-samarTlebrivi da sanivTo-samarTlebrivi 

uflebebis zogierTi samarTlebrivi aspeqtebi, Jurnali `marTlmsajule-

ba~, #1, 2007, 47. 
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brivi wonasworoba. aRsaniSnavia, rom valdebulebis darRvevisas 

zianis anazRaurebasTan dakavSirebuli wesebi Seexeba SemTxvevebs, 

sadac dadgenilia zianis anazRaurebis movaleoba, iqneba es saxel-

Sekrulebo Tu arasaxelSekrulebo valdebulebebis (deliqtebis) 

darRveva. es yovelive saqarTvelos samoqalaqo kodeqsis 326-e 

muxls emyareba, romlis Tanaxmadac, saxelSekrulebo valdebule-

bis wesebi aseve arasaxelSekrulebo valdebulebaTa mimarT ga-

moiyeneba, Tu valdebulebis xasiaTidan sxva ram ar gamomdinareobs. 

zianis anazRaurebis zogad wesebs moicavs saqarTvelos samoqalaqo 

kodeqsis 408-415-e muxlebi.51 ziani samarTaldarRvevis Semadgen-

lobis aucilebeli elementia. Tu ziani ar aris, arc qonebrivi 

pasuxismgeblobis sakiTxi dadgeba. rogorc aRiniSna, cnobilia sax-

elSekrulebo da arasaxelSekrulebo ziani. saxelSekrulebo zia-

nis sidide saxelSekrulebo Sesrulebis farglebSia, xolo ara-

saxelSekrulebo ziani (deliqturi) winaswar Seufasebelia da 

yovel konkretul SemTxvevaSi imis mixedviT dadgindeba, Tu ra 

faseulobis sikeTe iqneba xelyofili.52 Kkanonismieri moTxovnis 

safuZvlebze saubaria maSin, roca mocemulia garkveuli kanonis-

mieri winapirobebi, romlebic mxareTa xelSekrulebiT dadebuli 

SeTanxmebis sagans warmoadgenen.53 Tumca usafuZvlo gamdidrebisas 

warmoSobili valdebuleba (kondiqcia), rasakvirvelia, saxelSe-

krulebo da deliqtis dros warmoSobili zianis anazRaurebis 

valdebulebebisagan gansxvavdeba, radgan, rogorc ukve aRiniSna, 

usafuZvlo gamdidrebis dros valdebulebis warmoSobis safuZveli 

ZiriTadad SeiZleba iyos, rogorc movalis, ise kreditoris (da-

zaralebulis) mier gamowveuli moqmedeba, romelic xSir SemTxve-

vaSi marTlzomieria. 

                                                           
51 Todua m., vilemsi h., valdebulebiTi samarTali, saqarTvelos axal-

gazrda iuristTa asociacia, Tbilisi, 2006, 129.  
52 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

366-367. 
53 biolingi h., lutringhausi p., saqarTvelos samoqalaqo kodeqsis cal-

keuli moTxovnis safuZvlebis sismtemuri analizi, bremeni-Tbilisi, 2004-

2009, 50. 
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germaniis samoqalaqo kodeqsis 249-e paragrafis pirveli nawi-

lis Tanaxmad: `pirma, romelic valdebulia aanazRauros ziani, 

unda aRadginos is mdgomareoba, romelic iarsebebda, rom ar damd-

gariyo anazRaurebis mavaldebulebeli garemoeba~54. saqarTvelos 

samoqalaqo kodeqsis 408-e muxli germaniis samoqalaqo kodeqsis 

aRniSnuli muxlis analogias warmoadgens: `im pirma, romelic 

valdebulia aanazRauros ziani, unda aRadginos is mdgomareoba, 

romelic iarsebebda, rom ar damdgariyo anazRaurebis mavaldebu-

lebeli garemoeba~. naturiT restitucia zianis anazRaurebis ger-

manul da qarTul samarTalSi yvelaze optimalur saSualebas 

warmoadgens, kreditoris mizani pirvandeli mdgomareobis aRdgenaa 

da ara fuladi kompensaciis miReba55. 

usafuZvlo gamdidreba, rogorc ukve aRiniSna, kanonismieri 

valdebulebiTi urTierTobis iseT saxes warmoadgens, romlis 

drosac movale yovelgvari samarTlebrivi safuZvlis gareSe 

`mdidrdeba~ da is, rasakvirvelia, dazaralebulis winaSe pasuxism-

gebelia, rac qonebis ukan dabrunebis valdebulebaSi, naturiT 

restituciaSi gamoixateba. xolo Tu es SeuZlebelia, man saqarT-

velos samoqalaqo kodeqsis 979-e muxlis meore nawilis Tanaxmad 

unda Seasrulos valdebuleba da kreditors ziani nivTis saerTo 

RirebulebiT aunazRauros.56 anazRaurebis movaleoba ar iarsebebs, 

`Tu mimRebi sagnis moxmarebis, sxvisTvis gadacemis, daRupvis, gau-

aresebis an sxva safuZvlis gamo arc sagniT da arc misi Rirebu-

lebiT ar gamdidrebula~57, anu yuradReba maxvildeba Sedegze, Tu 

ra darCa mimRebs, ra SeiZina an dazoga man.58  

usafuZvlo gamdidrebis dros, kondiqciuri valdebuleba war-

moiSoba, romlis (Condictio-s) sxvadasxva tipi pirvelad iusti-

                                                           
54 germaniis samoqalaqo kodeqsi (BGB), 249-e paragrafi, nawili pirveli. 
55 mowoneliZe n., saseminaro naSromi Temaze: naturiT restituciis prin-

cipi (saqarTvelosa da germaniis samoqalaqo kodeqsebis mixedviT), 

xelmZRvaneli b. zoiZe, Tbilisi; 2012; 25.  
56 saqarTvelos samoqalaqo kodeqsis 979-e muxlis pirveli nawili. 
57 iqve. 
58 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

361. 
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nianes dros ganviTarda da isini dRemde SemorCa kontinenturi 

evropis qveynebis kodeqsebs. bunebiTi samarTlis warmomadgenlebmac 

`xelmosaWidi moZebnes~ romis samarTlis wyaroebSi da Seqmnes 

sarCeli sasarCelo xarjebis anazRaurebis Sesaxeb, romlis mixed-

viTac is, visi qonebidanac raRac daixarja sxvis sasargeblod, 

uflebas iZens moiTxovos daxarjulis dabruneba naturiT an Ri-

rebulebiT gamoxatulebaSi.59 saqarTvelos samoqalaqo kodeqsis 

Tanaxmad, kondiqciuri valdebulebis warmoSobis dros kredito-

ris uflebaSi, moiTxovos qonebis ukan dabruneba, igulisxmeba 

fuli da gvarovnuli niSniT gansazRvruli nivTebi.60 romis samar-

TalSi nivTebTan dakavSirebiT gansxvavebuli mosazreba arsebobda: 

`nivTi aris ara marto gare samyaros materialuri sagnebi, aramed 

iuridiuli urTierTobebi da uflebebic ki~61. gvarovnuli niSniT 

gansazRvrul nivTebSi iseTi nivTebi moiazreba, romelTa Canacvle-

bac SesaZlebelia62.  

klasikur romis samarTalSi valdebuleba mxolod pirobis mim-

cemi piris fulad valdebulebas warmoSobda, valdebulebis Seu-

sruleblobis SemTxvevaSi zianis anazRaureba mas fulis gadaxdis 

gziT unda moexdina. mxolod mogvianebiT ganviTarda realuri Se-

srulebis zogadi principi, romelsac arsebiTad Sua sakukuneebis 

kaTolikuri moralis swavleba ganapirobebda, rac miiRo da gana-

viTara bunebiTi samarTlis mecnierebam.63 naturiT restitucia 

zianis anazRaurebis sxva gzebisagan, rogorc wesi, imiT gansxvav-

deba, rom ar iTvaliswinebs fulad kompensacias, zianis naturiT 

                                                           
59 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 230. 
60 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

360. 
61 nadareiSvili g., romis samoqalaqo samarTali, Tbilisi, 2009, 37. 
62 saqarTvelos samoqalaqo kodeqsis komentari, tomi III, Tbilisi, 2001, 

327. 
63 kandelhardi r., realuri Seruleba Tu zianis anazRaureba: saerTaSo-

riso konsesusi, sergo jorbenaZisadmi miZRvnili saiubileo krebuli, 

1996, 104. 
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anazRaureba dazaralebuli pirisaTvis pirveladi mdgomareobis 

aRdgenaa, Tumca zogierT SemTxvevaSi pirveladi mdgomareobis aRd-

gena SesaZloa fulad anazRaurebas gulisxmobdes, romelic, Cveu-

lebriv, fuladi kompensaciisagan gansxvavdeba, radgan am ukanask-

nelis SemTxvevaSi fuli warmoadgens ara naturas, aramed miyene-

buli zianis anazRaurebis saSualebas.64  

saqarTvelos kanonmdeblobis Tanaxmad, sasamarTlo valdebulia, 

upirveles yovlisa, zianis naturiT restituciis SesaZlebloba 

mosinjos.65 zianis fuladi kompensacia gamarTlebulia iq, sadac 

SeuZlebelia naturiT restitucia. fulad kompensaciasa da natu-

riT restituciaze kreditoris ufleba ki alternatiulia66.  

movalis mier ganxorcielebuli Sesruleba nivTobrivad unaklo 

unda iyos da pasuxobdes xarisxis moTxovnas, mniSvneloba ara aqvs 

valdebulebis sagani individualuri niSniT gansazRvruli nivTi 

iqneba Tu gvarovnuli.67 iqidan gamomdinare, rom gvarovnuli niv-

Tis Canacvleba SesaZlebelia, saqarTvelos samoqalaqo kodeqsis 

382-e muxlis Tanaxmad, movalem valdebuleba yovelTvis unda Sea-

srulos.68 `usafuZvlo gamdidrebasTan dakavSirebuli sasamarTlo 

praqtikis safuZveli sxva araferia, Tu ara bunebiTi samarTlis 

urTierTvaldebulebaTa Sesrulebis Tanasworobis principi~69, 

magram imisaTvis, rom movalem kreditoris moTxovna Seasrulos, 

rac nivTis ukan dabrunebaSi gamoixateba, aucilebelia, es nivTi 

realurad arsebobdes. `germaniis samoqalaqo kodeqsi valdebule-

bis Seusruleblobis iseT safuZvlebs iTvaliswinebs, rogoricaa: 

                                                           
64 mowoneliZe n., saseminaro naSromi Temaze: naturiT restituciis prin-

cipi (saqarTvelosa da germaniis samoqalaqo kodeqsebis mixedviT), 

xelmZRvaneli b. zoiZe, Tbilisi, 2012, 8. 
65 saqarTvelos samoqalaqo kodeqsis komentari, tomi III, Tbilisi, 2001, 

455. 
66 iqve, 452. 
67 iqve, 323-324. 
68 saqarTvelos samoqalaqo kodeqsis 382-e muxli. 
69 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 235.  
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Sesrulebis bunebrivi da iuridiuli SeuZlebloba, Sesrulebis 

sawyisi da Semdgomi SeuZlebloba, Sesrulebis nawilobrivi da 

sruli SeuZlebloba, Sesrulebis xangrZlivi da droebiTi SeuZ-

lebloba.~70 Sesrulebis bunebriv (Naturgesetzliche an physische 

Unmöglichkeit) SeuZleblobad CaiTvleba SemTxveva, rodesac Se-

sruleba SeuZlebeli gaxda nivTis ganadgurebis an magaliTad, mo-

valis gardacvalebis gamo.71 swored iseT SemTxvevaSi, rodesac 

Sesruleba (nivTis ukan dabruneba) SeuZlebelia misi  mdgomareo-

bis gamo (magaliTad nivTis sruli ganadgurebiT) an raime sxva 

mizeziT, kreditors rCeba ufleba, movales valdebulebis Sesru-

leba mosTxovos, romelic nivTis Rirebulebis fuladi anazRaure-

biT ganisazRvreba. garda amisa, saqarTvelos samoqalaqo kodeqsis 

411-e muxlis Tanaxmad, ziani unda anazRaurdes ara mxolod faq-

tobrivad damdgari qonebrivi danaklisisTvis, aramed miuRebeli 

SemosavlisTvisac. miuReblad iTvleba Semosavali, romelic ar 

miuRia pirs da romelsac igi miiRebda, valdebuleba jerovnad 

rom Sesrulebuliyo.72 979-e muxlis pirveli nawilis pirveli 

winadadebis Tanaxmad ki: ukan dabrunebis moTxovna vrceldeba SeZe-

nilze, miRebul sargebelze73.  

 

3.1. fuladi saxiT anazRaureba  

 

Tu usafuZvlo gamdidrebis dros SeuZlebelia qonebis naturiT 

dabruneba, gadacemuli qonebis mdgomareobis an sxva mizezebis ga-

mo, movale valdebulia kreditors aunazRauros  qonebis is Rire-

buleba, rac mas SeZenis momentSi hqonda.74 am SemTxvevaSi war-

moiSoba fuladi valdebuleba, romlis obieqtic gansazRvruli 

                                                           
70 begiaSvili n., valdebulebis Sesrulebis SeuZlebloba (SedarebiT-

samarTlebrivi analizi), samarTlis Jurnali `sarCevi~, Tbilisi, 2011, 18. 
71 iqve, ix. citireba: Medicus, Dieter, Schuldrecht I, Allgemeiner Teil, 17, Aufl. 

C.H. Beck, München, 2006, Rn, 366, 140. 
72 saqarTvelos samoqalaqo kodeqsis 411-e muxli.  
73 iqve, 979-e muxlis pirveli nawili. 
74 saqarTvelos samoqalaaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

361. 
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fuladi Tanxis gadaxdaa.75 `saqarTvelos uzenaesi sasamarTlos 

samoqalaqo palatis erT-erT gadawyvetilebaSi aRniSnulia, rom 

kreditors fuladi anazRaurebaMSeiZleba mieces mxolod mas Sem-

deg, rac pirvandel mdgomareobaSi aRdgena, igive naturiT resti-

tucia, saqarTvelos samoqalaqo kodeqsis 408-e muxlis mixedviT 

SeuZlebeli iqneba.~76 saqarTvelos samoqalaqo kodeqsis 409-e 

muxlis Tanaxmad ki: `Tu zianis anazRaureba pirvandeli mdgoma-

reobis aRdgeniT SeuZlebelia an amisaTvis saWiroa araTanazomie-

rad didi danaxarjebi, maSin kreditors SeiZleba mieces fuladi 

anazRaureba~77. aqedan gamomdinare, SeiZleba daskvnis gamotana, rom 

saqarTvelos kanonmdebloba da sasamarTlo praqtika, fuladi sax-

iT anazRaurebas alternatiul saSualebad miiCnevs da ZiriTadad 

aqcents naturiT restituciaze amaxvilebs, Tumca es ar niSnavs 

imas, rom kreditors ar aqvs ufleba naturiT restituciis 

SemTxvevis SesaZleblobis drosac ki sakuTrebis fuladi saxiT 

anazRaureba moiTxovos. `kreditori, rogorc valdebulebiTi sa-

marTlis mniSvnelovani subieqti, uflebamosilia TviTon gan-

sazRvros, Tu zianis anazRaurebis romel saSualebas gamoiyenebs. 

aseT SemTxvevaSi, kreditorma gadawyvetileba unda miiRos, ro-

gorc zianis anazRaurebis rentabelobis, ise movalis interesebisa 

da samarTlianobis principis gaTvaliswinebiT.~78  

usafuZvlo gamdidrebis Sesaxeb sarCelis mizani ar aris aana-

zRauros mosarCelis qonebis Semcireba, aramed usafuZvlod gamdi-

                                                           
75 saqarTvelos samoqalaqo kodeqsis komentari, tomi III, Tbilisi, 2001, 

330. 
76 mowoneliZe n., saseminaro naSromi Temaze: naturiT restituciis prin-

cipi  (saqarTvelosa da germaniis samoqalaqo kodeqsebis mixedviT), 

xelmZRvaneli b. zoiZe, Tbilisi, 2012, ix., saqarTvelos uzenaesi sasamar-

Tlos gadawyvetileba as-682-643-2011,08|07.2011. 
77 saqarTvelos samoqalaqo kodeqsis 409-e muxli. 
78 mowoneliZe n., saseminaro naSromi Temaze: naturiT restituciis prin-

cipi (saqarTvelosa da germaniis samoqalaqo kodeqsebis mixedviT), 

xelmZRvaneli b. zoiZe; Tbilisi, 2012, 9. 
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drebulis qonebis `matebaze~ mas upiratesi ufleba gaaCnia.79 anu 

im drois ganmavlobaSi, rac movale qonebas usafuZvlod flobda 

mis ganadgurebamde da misgan garkveul sargebels iRebda, kredi-

tors ufleba aqvs qonebis RirebulebasTan erTad moiTxovos im 

SesaZlo sargeblis fuladi anazRaurebac, romelsac miiRebda, Ta-

visi qoneba movalis xelSi usafuZvlod rom ar aRmoCeniliyo. 

qonebis naturiT dabrunebis SeuZleblobis dros, misi fuladi 

anazRaurebis moTxovnis ufleba gamoiyeneba im SemTxvevaSic, rode-

sac qoneba SemZenis mier SemdegSi gasxvisda ufro dabal fasad 

namdvil RirebulebasTan SedarebiT an roca SemZenma igi sxvas ga-

dasca usasyidlod, anu gaaCuqa da amiT Tavisi qoneba dazoga.80 

inglisel iuristTa precedentul azrovnebaze dayrdnobiT, mo-

sarCeles SeuZlia sarCeli aRZras `Sesrulebuli samuSaos samar-

Tlianad anazRaurebisTvis~, Tu mopasuxem mosarCelisgan momsax-

ureoba fasis SeuTanxmeblad miiRo.81 qarTuli kanonmdeblobis 

Tanaxmad ki, usafuZvlod raime momsaxurebis miRebis SemTxvevaSi, 

dazaralebuls unda aunazRaurdes dazogili xarjebis tolfaso-

vani Tanxa, Tumca aseTi SemTxvevebis moTxovna, rogorc usafuZvlo 

gamdidrebis ZiriTadi maxasiaTebeli, aris is, rom movale unda 

iyos `gamdidrebuli~, xolo Tu is sagnis moxmarebis, sxvisTvis 

gadacemis an sxva safuZvlebis gamo qonebis RirebulebiT ar gam-

didrebula, qonebis mimRebs ar daekisreba pasuxismgebloba, anu 

aseT dros yuradReba gamaxvilebulia imaze, Tu ra darCa mimRebs. 

samarTlebrivi urTierTobis sakiTxic saboloo Sedegis mixedviT 

unda gadawydes.82 aSS-Si sasamarTlo praqtikam didwilad gaiziara 

                                                           
79 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 235.  
80 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

361.  
81 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 243. 
82 saqarTvelos samoqalaqo kodeqsis komentari, tomi IV, Tbilisi, 2001, 

361. 
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samarTlebrivi Secdomis safuZvelze umarTebulod gadaxdilis 

dabrunebis principi, romelic kontinenturi evropis qveynebis 

marTlwesrigisTvis ucnobia. germanul samarTalSi usafuZvlo gam-

didrebis Sesaxeb sarCelebSi usafuZvlod gadaxdilis dabrunebis 

moTxovna maSinac SeiZleba, rodesac mosarCele ar aris SeboWili 

saxelSekrulebo valdebulebaTa SesrulebiT, sarCeli ar dakmayo-

fildeba mxolod im SemTxvevaSi, Tu mosarCelem garkveviT icoda 

valis gadaxdis miseuli valdebulebis ararsebobis Taobaze.83 

realuri Sesrulebis principi zogadad swori da adekvaturia, 

magram precedentul samarTalSi naklebad aris gaTvaliswinebuli. 

saqarTvelosa da kontinenturi evropis samarTlis qveynebSi ki 

prioritetuli naturiT restituciaa, Tumca saqarTvelos uze-

naesi sasamarTlos praqtikaze dayrdnobiT, SeiZleba iTqvas, rom 

xSiria mosarCeleTa moTxovna, romlebic usafuZvlo gamdidrebis 

dros darRveuli samarTlebrivi wonasworobis aRdgenas fuladi 

anazRaurebiT moiTxoven.84 

 

daskvna  

 

usafuZvlo gamdidrebis dros warmoSobili urTierTobebisas 

kreditoris interesi sakuTrebis dacvaa. kondiqciuri valdebule-

bebis mTavar funqciasac samarTlebrivi wonasworobis aRdgena da 

samoqalaqo samarTlis subieqtebis ufleba-movaleobaTa dacva war-

moadgens.   

marTalia, saerTo samarTlis qveynebisgan gansxvavebiT, saqarT-

velosa da kontinenturi evropis samarTlis qveynebSi upiratesoba 

naturiT restitucias eniWeba, magram, rogorc naSromSia aRniS-

nuli, fulad kompensaciasa da naturiT restituciaze kreditoris 

                                                           
83 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo 

samarTlis sferoSi, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, 

tomi II, Tbilisi, 2001, 258-259. 
84 ix., uzenaesi sasamarTlos samoqalaqo saqmeTa palatis aRwerilobiTi 

nawili saqmeebze: as-258-242-2011, as-366-346-2011, as-649-610-2011, as-

839-1053-08, as-1245-1265-2011. 



74 

ufleba alternatiulia, rac sruliad adekvaturia. naturiT res-

titucia da zianis fuladi saxiT anazRaurebis  moTxovnac samar-

Tlebrivi TvalsazrisiT uflebis dacvis sxvadasxva, Tumca Sinaar-

sobrivad erTi da imave ideisa da miznis matarebelia. mTavaria 

samarTlianobis aRdgena da amiT dazaralebulis (kreditoris) in-

teresebis saTanadod dakmayofileba, Tumca, rasakvirvelia, Tavad 

kreditoris interesi samarTlianobis farglebs ar unda scilde-

bodes da misi moTxovna fuladi saxiT anazRaurebaze mxolod pir-

vandeli samarTlebrivi mdgomareobis aRgenisken unda iyos mimar-

Tuli. fuladi anazRaureba fulad kompensacias ar gulisxmobs da 

naturiT restituciaze kreditoris interesis miuxedavad, Tu es 

nivTis mdgomareobis gamo SeuZlebelia, fuladi saxiT anazRaureba 

samarTlianobis aRdgenis erTaderT saSualebad rCeba. 

saqarTvelos uzenaesi sasamarTlos praqtikaze dayrdnobiT, 

SeiZleba iTqvas, rom usafuZvlo gamdidrebis SemTxvevebis umrav-

lesobaSi mosarCeleebi zianis fuladi saxiT anazRaurebas iTxoven, 

es maTi samarTlebrivi uflebaa, im SemTxvevaSi ki, rodesac nivTi 

ar arsebobs (ganadgurda) da SeuZlebelia naturiT restitucia, 

fuladi saxiT anazRaureba aris erTaderTi gza samarTlebrivi 

wonasworobis aRsadgenad, radgan `aravis aqvs ufleba, safuZvlis 

gareSe gamdidrdes sxvis xarjze~85. 

                                                           
85 SatberaSvili l., usafuZvlo gamdidreba: samarTliani samarTali?, Jur-

nali `samarTali~, #6-7, 2000, 33. 
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Tamar xubaSvili 
 

arakeTilsindisieri konkurencia  

safirmo saxelwodebasTan mimarTebiT 

 

 

Sesavali 

 

samrewvelo sakuTrebis dacvis parizis konvenciam arakeTilsin-

disieri konkurencia da misi aRkveTa  samrewvelo sakuTrebis 

sferos daukavSira. parizis konvencia sagangebod avalebs monawile 

qveynebs, rom ganaxorcielon yvela saWiro RonisZieba, raTa ar 

dauSvan arakeTilsindisieri konkurenciis ganviTareba.1  saqarT-

velo parizis konvenciis wevri qveyanaa2, Sesabamisad, saqarTvelos 

ekonomikis ganviTarebis dRevandel periodSi am obieqtis arsis 

Secnoba sasargeblo da saWiro iqneba.  

naSromis aqtualobas isic gansazRvravs, rom 2012 wlis 8 

maiss ZalaSi Sevida saqarTvelos kanoni `Tavisufali vaWrobisa da 

konkurenciis Sesaxeb~.3 misi amoqmedebisTanave saqarTvelos 2005 

wlis 3 ivnisis kanoni `Tavisufali vaWrobisa da konkurenciis 

Sesaxeb~ Zaladakargulad gamocxada. miRebuli kanoni ufro metad 

cvlilebebs warmoadgens, vidre axal sakanonmdeblo aqts. ganxor-

cielebuli cvlilebebiT inteleqtualuri sakuTrebis obieqtebis 

dacva ar iqna uzrunvelyofili. Sesabamisad, inteleqtualuri sa-

kuTrebis obieqtebTan mimarTebiT arakeTilsindisieri konkurenciis 

aRkveTa kvlavac sakanonmdeblo mowesrigebis gareSea. 

                                                 
1 The Paris Convention for the Protection of Industrial Property, Paris, (xelmowe-

rilia 1883 wlis 20 marts, Sesworebulia 1979 wlis 28 seqtembers), 

muxli 10bis; 

ix., <http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html> [21.05.2013]. 
2 saqarTvelo SeuerTda parizis konvenciis stokholmis aqts ssr kavSi-

ris (ssr kavSiri parizis konvenciis monawile gaxda 1965 w.) dros aRe-

buli valdebulebebis gagrZelebis Sesaxeb deklaraciis safuZvelze. es 

moxda konvenciis arsebobis 111 wlis Tavze _ 1994 wlis 18 ianvars. 
3 saqarTvelos kanoni `Tavisufali vaWrobisa da konkurenciis Sesaxeb,~ 

#6148-Is, saqarTvelos sakanonmdeblo macne, 08.05.2012. 

http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html
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arakeTilsindisieri konkurenciis aRmkveTi normebi da antimo-

nopoliuri (antitrestuli) kanonmdebloba urTierTdakavSirebu-

lia. sabazro ekonomikis efeqturi funqcionirebis uzrunvelyofa 

orives mizans warmoadgens. antimonopoliuri kanonmdeblobis da-

niSnulebAAaa, ar moxdes ekonomikuri Zalauflebis borotad ga-

moyeneba,4 xolo kanonmdebloba arakeTilsindisieri konkurenciis 

Sesaxeb yvela monawiles aiZulebs, TamaSis erTnairi wesebis dac-

vas da konkurentebs Soris keTilsindisier brZolas uzrunve-

lyofs.5 am gansxvavebis miuxedavad, orive maTgani Tanabrad mniSv-

nelovania da erTmaneTs avsebs. keTilsindisieri konkurenciis 

uzrunvelsayofad mxolod antimonopoliur kanonze dayrdnoba ar 

SeiZleba. amis miRweva gansazRvruli normebis arsebobiT aris Se-

saZlebeli. swored am miznidan gamomdinare, samrewvelo sakuTre-

bis dacvis parizis konvenciam arakeTilsindisieri konkurenciis 

aRkveTa inteleqtualuri sakuTrebis obieqtebs daukavSira. qar-

Tuli kanonmdebloba ki mxolod antimonopoliur normebs Seicavs.  

kanonmdebloba inteleqtualuri sakuTrebis sferoSi, romelic 

gamogonebebis, samrewvelo nimuSebis, sasaqonlo niSnebis, safirmo 

saxelwodebebis, geografiuli aRniSvnebis da a.S. dacvas uzrunve-

lyofs, ar aris imdenad srulyofili, rom bazarze patiosani qce-

va daamkvidros.  

naSromi safirmo saxelwodebasTan mimarTebiT arakeTilsindi-

sieri konkurenciis SemTxvevebs exeba da ganxilulia misi, rogorc 

inteleqtualuri sakuTrebis obieqtis dacvis samarTlebrivi meqa-

nizmebi.  

 

1. konkurenciis cneba 

 

konkurencia mravalmniSvnelovani cnebaa da misi gamovlinebac 

mravalgvaria. konkurencia arsebobs yvelgan, sadac garkveul in-

teresTa Sejibria.6 Sesabamisad, arakeTilsindisieri konkurenciis 

                                                 
4 Callmann R., Unfair Competition and Antitrust: Coexistence within Complemen-

tary Goals, 1968, 1335. 
5 Intellectual Property Reading Material, WIPO, Geneva,  pub No 476 (E) 1998, 
126. 
6 sityva (termini) ,,konkurencia~ (competition) warmoiSva gviandeli laTi-

nuri sityvidan “concurentia” (concurrere) da pirdapiri mniSvnelobiT (sity-

va-sityviT) niSnavs _ Setakebas, Sejaxebas.  
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cnebac cvalebadia, `rac iyo samarTliani guSin, SeiZleba usamar-

Tlo iyos dRes~7. arakeTilsindisieri konkurencia qveyanaSi moq-

medi kanonmdeblobis moTxovnebs, saqmiani brunvis, gonivrulobisa 

da samarTlianobis aRiarebul normebs ewinaaRmdegeba. imisTvis, 

rom bazarze ekonomikuri Tavisufleba SenarCundes, saWiroa mini-

maluri wesebis dacva. arakeTilsindisieri konkurencia, rogorc 

sabazro ekonomikis efeqtiani funqcionirebis safuZvlebis sawi-

naaRmdego movlena, yvela qveyanaSi, sadac ki arsebobs konkurenci-

uli kanonmdebloba, akrZalulia.  

Tavisufali konkurencia konkurentul garemoSi absolutur 

Tavisuflebas ar gulisxmobs. aRniSnuli arakeTilsindisieri kon-

kurenciis aqtebiT gaTvaliswinebul garkveul SezRudvebs war-

moadgens. SezRudvebs ormagi mizani aqvs: daicvas sajaro da kerZo 

interesi.8 ,,amitom umjobesia saubari Tanaswor konkurenciaze, 

vidre Tavisufal konkurenciaze~9.  

gamoTqmulia mosazreba, rom arakeTilsindisieri konkurencia 

aris iq, sadac realurad arsebobs konkurencia. es ukanaskneli ar 

unda gavigoT ise, rom konkurencia mxolod saerTo sferoSi moR-

vaweobas gulisxmobs. arakeTilsindisieri konkurencia saxezea ma-

Sinac, roca sawarmoebi sxvadasxva saqmianobas ewevian.10 magaliTad, 

rodesac sawarmo sul sxva sferoSi saqmianobs, magram sxvisi re-

putaciiT ukanonod sargeblobs. 

`sawarmoebs Soris Tavisufali konkurencia ganixileba rogorc 

ekonomikaSi moTxovnasa da miwodebas Soris wonasworobis uzrun-

velyofisa da momxmarebelTa, aseve, mTlianad ekonomikis interese-

bis dakmayofilebis saukeTeso saSualeba.~11 iq, sadac arsebobs 

konkurencia, SesaZlebelia, arakeTilsindisieri konkurenciis aq-

tebs hqondes adgili.  arakeTilsindisieri konkurencia, arsebuli 

politikuri an socialuri sistemisagan damoukideblad, yvela 

qveyanasa da yvela droSi SeimCneva. 

                                                 
7 Handlert I., Unfair Competition, Iowa Law Review, Vol. 21, 1936, 175. 
8 Rotondi M., Unfair Competition in Europe, J. Comp. L, 1958, 328. 
9 iqve, 329. 
10 Callmann R., Unfair Competition Without Competition? University of Pennsyl-

vania Law Review, 1947, 449. 
11 inteleqtualuri sakuTrebis erovnuli centri _ ,,saqpatenti~, inte-

leqtualuri sakuTreba, wigni I, d. gabunias, m. kvimsaZisa da z. meliTau-

ris Targmani, d. gabunias redaqtorobiT, Tbilisi, 2001, 403. 
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konkurencia iqmneba SeTanxmebis gareSe, ar xdeba calke SeTanx-

mebis (xelSekrulebis) gaformeba. mniSvnelovania biznessubieqtebis 

neba, CaerTon biznesgaremoSi. urTierToba SeiZleba mowesrigebis 

gareSe, mxareebis SeTanxmebis an calmxrivad gamoTqmuli nebis sa-

fuZvelze Camoyalibdes. piris survili _ awarmoos biznessaqmia-

noba, gulisxmobs am saqmianobis garkveuli qcevis wesebis dacviT 

mowesrigebas.12 subieqtis monawileoba samrewvelo saqmianobaSi 

TavisTavad gulisxmobs mis movaleobebs konkurentul garemoSi. 

magaliTad, konkurenciis principebis dacva, anu patiosani qcevis 

normebis dacva. 

parizis konvenciis me-10
bis

 muxlis Tanaxmad, arakeTilsindisier 

konkurenciad CaiTvleba ,,konkurenciis nebismieri aqti, romelic 

ewinaaRmdegeba patiosani qcevis wesebs~13. patiosani qcevis stan-

dartebis Sefaseba erToblivad socialur, ekonomikur da maT So-

ris,  geografiul garemozea damokidebuli. igi SeiZleba drois 

mixedviTac ki Seicvalos.  

saqarTvelos kanoni `Tavisufali vaWrobisa konkurenciis Se-

saxeb~ konkurencias Semdegnairad ganmartavs: `konkurencia _ Sesa-

bamis bazarze moqmed an potenciur ekonomikur agentebs Soris 

metoqeobaa am bazarze upiratesobis mosapoveblad~14. aRniSnuli 

normis Sinaarsidan gamomdinare, sakiTxi bazarze ekonomikuri Za-

lauflebis borotad gamoyenebis akrZalvas exeba. es ki arsobrivad 

antimonopoliur kanonmdeblobas ukavSirdeba da ara arakeTilsin-

disieri konkurenciis normebs. aqedan gamomdinare, normatiuli 

aqtis saTauri TiTqos migviTiTebs kanonis im sferoze, romelic 

ganmartebulia parizis konveciis me_10bis muxliT da sinamdvileSi 

antimonopoliur (antitrestul) samarTals exeba. amas isic mow-

mobs, rom moqmedi kanonis me-4 muxlis `a~ punqtis Tanaxmad, kano-

nis moqmedeba inteleqtualuri sakuTrebis uflebaze ar vrcel-

                                                 
12 Callmann R., Unfair competition without competition? University of Pennsylva-

nia Law Review, 1947, 449.   
13 The Paris Convention for the Protection of Industrial Property, Paris, (xelmowe-

rilia 1883 wlis 20 marts, Sesworebulia 1979 wlis 28 seqtembers);  

ix., <http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html> [21.05.2013]. 
14 `Tavisufali vaWrobisa da konkurenciis Sesaxeb~ saqarTvelos kanonis 

me-2 muxlis `b~ qvepunqti, # 6148-Is, saqarTvelos sakanonmdeblo macne, 

08.05.2012.  

http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html
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deba,15 maSin, rodesac samrewvelo sakuTrebis dacvis parizis kon-

venciam arakeTilsindisieri konkurenciis aRkveTa swored rom sa-

mrewvelo sakuTrebis sferos daukavSira16. 

 

2. safirmo saxelwodeba, rogorc inteleqtualuri sakuTre-

bis obieqti 

 

safirmo saxelwodeba kompaniis saxels warmoadgens. sxvagvarad 

rom vTqvaT, rogorc fizikur pirs aqvs sakuTari saxeli, samar-

Tlebriv urTierTobebSi saxeliTa da gvariT monawileobs, iseve 

iuridiul pirsac aqvs safirmo saxelwodeba, romelic misi iden-

tifikaciis saSualeba gaxlavT. ,,safirmo saxelwodeba warmoad-

gens, rogorc pirad araqonebriv uflebas, aseve aramaterialur 

qonebriv uflebas~.17 SeuZlebelia, iuridiuli pirebi safirmo sax-

elwodebis gareSe arsebobdes.  

safirmo saxelwodeba kompaniisTvis samewarmeo saxels war-

moadgens, romliTac igi cnobadi xdeba. sawarmos reputacia mis 

saxelTan aris dakavSirebuli, amitom safirmo saxelwodeba sawar-

mos qonebis nawilia. aqedan gamomdinare, safirmo saxeli, iseve, 

rogorc sasaqonlo niSani, parizis konveciis mixedviT, dacvis ob-

ieqti gaxlavT.18 registraciisa da Semdgomi gamoyenebis pirobe-

bisTvis moiTxoveba, rom safirmo saxelwodeba ganmasxvaveblobis 

matarebeli iyos. amave dros, `saxelis darqmevis ufleba ki 

gvaqvs, magram saxeli keTilsindisierebis principidan gamomdinare, 

ar unda ewinaaRmdegebodes zneobis normas, anu ar unda gamoviye-

noT iseTi saxeli, romelic qarTuli da saerTod, msoflio ci-

vilizaciis sakuTrebaa~19. 

                                                 
15 saqarTvelos kanoni `Tavisufali vaWrobisa da konkurenciis Sesaxeb~, 

# 6148-Is, saqarTvelos sakanonmdeblo macne, 08.05.2012. 
16 The Paris Convention for the Protection of Industrial Property, Paris, (xelmowe-

rilia 1883 wlis 20 marts, Sesworebulia 1979 wlis 28 seqtembers);  

ix., <http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html>[21.05.2013]. 
17 qorqaSvili q., samewarmeo samarTali, Tbilisi, 2005, 74.  
18 The Paris Convention for the Protection of Industrial Property, Paris, (xelmowe-

rilia 1883 wlis 20 marts, Sesworebulia 1979 wlis 28 seqtembers), 

muxli 1;  

ix., <http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html> [21.05.2013]. 
19 liluaSvili g., SezRuduli pasuxismgeblobis sazogadoeba, Tbilisi, 

2005, 34.  

http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html
http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html
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maSasadame, savaWro, komerciuli saxeli SeiZleba iyos arama-

terialuri qonebrivi sikeTe, romlis sxva pirze gadacema kanoniT 

dadgenili wesiT aris SesaZlebeli.20 amasTan, safirmo saxelwode-

baze gansakuTrebuli ufleba sawarmosagan ganusxvisebelia. sawar-

mos gareSe safirmo saxelwodebis gadacema ar xdeba, anu igi sa-

warmos ganuyofeli nawilia. 

safirmo saxelwodebis samarTlebrivi mowesrigeba ar aris un-

ificirebuli da erTgvarovani.  saerTo samarTlisagan gansxvave-

biT, kontinenturi evropis samarTali mewarmes safirmo saxelwo-

debis arCevaSi srul Tavisuflebas ar aniWebs. `safirmo saxelwo-

debis SerCeva damokidebulia sawarmos organizaciul-samarTlebriv 

formaze. individualuri mewarme valdebulia, safirmo saxelwode-

bad airCios sakuTari samoqalaqo saxeli. es wesi gamomdinareobs 

zogadi principidan _ firmis WeSmaritebis Taobaze. amave princi-

pidan gamomdinareobs moTxovna sawarmos saqmianobis sagnisa da 

organizaciul-samarTlebrivi formis aRniSvnis gamoyenebaze sa-

firmo saxelwodebis elementad.~21 

safirmo saxelwodebad SeiZleba ganisazRvros saxeli, romelic 

saqonlis geografiuli warmoSobis adgils uTiTebs, magaliTad, 

aRwerilobiTi safirmo saxelwodeba. Cveulebriv, safirmo saxel-

wodebaze ufleba sawarmos dafuZnebasTan erTad warmoiSoba. igi 

gamoyenebis safuZvelze aris daculi, imis miuxedavad, sasaqonlo 

niSnad registrirebulia Tu ara. ganmasxvaveblobis arqonis 

SemTxvevaSi, mas SeuZlia dacva gamoyenebis Sedegad miiRos. gan-
masxvavebloba niSnavs, rom momxmarebeli cnobs saxelwodebas, ro-
gorc specifikur komerciul wyaroze miTiTebas. `mewarmeTa Se-

saxeb~ saqarTvelos kanonis Tanaxmad, safirmo saxelwodebaze uf-

lebis mopoveba registracias ukavSirdeba.  

safirmo saxelwodebis dacva sasaqonlo niSnis registraciis 

gziTac xorcieldeba. SesaZlebelia, rogorc sruli safirmo sax-

elwodebis, ise mokle safirmo niSnis registrireba, romlis 

uzrunvelsayofad safirmo saxelwodebis, rogorc sasaqonlo niS-

nis, faqtobrivad gamoyenebaa saWiro. am pirobis SesrulebisaTvis 

                                                 
20 qoqraSvili q., samewarmeo samarTali, Tbilisi, 2005, 74; ix., citireba: 

Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawil-

Si, Tbilisi, 1997, 169. 
21 ZamukaSvili d., inteleqtualuri sakuTrebis samarTali, meore gamocema, 

Tbilisi, 2002, 317. 
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Semoklebuli safirmo niSnis registracia sayovelTaod miRebuli 

xerxia. teritoriuli principis Tanaxmad, safirmo saxelwodeba im 

qveynis farglebSia daculi, sadac igi aris registrirebuli22. 

ar iqneba swori, miviCnioT, TiTqos amgvarad registrirebuli 

safirmo saxelwodebis mflobeli piri mxolod registraciis 

faqtidan gamomdinare ver gamoiyenebs gansakuTrebul uflebas da 

rom am uflebiT sargebloba safirmo saxelwodebis realurad ga-

moyenebis Semdeg SeiZleba. 

safirmo saxelwodebis  mflobels gaaCnia gansakuTrebuli 

ufleba sakuTar safirmo saxelwodebaze. gansakuTrebuli ufleba 

vrceldeba identur an msgavs safirmo saxelwodebaze im SemTxve-

vaSi, rodesac identuri an msgavsi saxelwodebiT ori an meti sa-

warmo erTgvarovan saqmianobas eweva. amasTan, safirmo saxeli te-

ritoriuli principis Tanaxmad im qveynis farglebSia daculi, 

romelSic igi registrirebulia.23 parizis konvenciis Tanaxmad, 

safirmo saxelwodebaze ufleba nebismieri im qveynis teritoriaze 

moqmedebs, sadac mewarme saqmianobs. 

`Tu safirmo saxelwodeba an safirmo niSani gamoiyeneba ro-

gorc sasaqonlo niSani (imisda miuxedavad, registrirebulia igi 

Tu ara), prioritetis zogadi wesebi da niSnebiT SeTavazebuli 

saqonlisa da momsaxurebis warmoSobis mimarT aRrevisagan momxma-

rebelTa dacvis normebi gansazRvraven msgavs sasaqonlo niSnebTan 

nebismieri koliziis Sedegs.~24 maSinac ki, Tu saqonlisa da mom-

saxurebis mimarT sawarmo safirmo saxelwodebas an safirmo ni-

Sans iyenebs (sxva sityvebiT rom vTqvaT, ara rogorc sasaqonlo 

niSans), sayovelTaod aRiarebulia, rom adre registrirebul sasa-

qonlo niSanze uflebebi irRveva, Tu safirmo niSans an safirmo 

saxelwodebas SeuZlia Seqmnas aRreva saqonlis an momsaxurebis 

warmoSobis mimarT, romlebsac sawarmo sTavazobs Tavisi saxel-

wodebiT. aseve, piriqiT, sasaqonlo niSnis, momsaxurebis niSnis an 

                                                 
22 ZamukaSvili d., samrewvelo sakuTreba, komerciuli aRniSvnebi arake-

Tilsindisieri konkurenciis aRkveTa, Tbilisi, 1998, 149. 
23 ZamukaSvili d., inteleqtualuri sakuTrebis samarTali, meore gamoce-

ma, Tbilisi, 2002, 322. 
24 inteleqtualuri sakuTrebis erovnuli centri _ ,,saqpatenti~, inte-

leqtualuri sakuTreba, wigni I, d. gabunias, m. kvimsaZisa da z. meliTau-

ris Targmani, d. gabunias redaqtorobiT, Tbilisi, 2001, 365. 
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koleqtiuri niSnis gamoyenebam SeiZleba analogiurad daarRvios 

safirmo niSnis an safirmo saxelwodebis adrindeli ufleba.  

konkurentebis mier cnobili sawarmos identuri an mimsgavse-

buli safirmo saxelwodebis gamoyeneba xSirad xdeba, rac saxel-

wodebis kargi reputaciiT sargeblobis surviliT aris ganpirobe-

buli. safirmo saxelwodebis mimsgavsebis faqti im SemTxvevaSi 

dgindeba, Tu sazogadoebis SecdomaSi Seyvanis saSiSroeba arse-

bobs.25   

safirmo saxelwodeba dacvis obieqts warmoadgens, imis miux-

edavad, igi (srulad an Semadgeneli nawili) sasaqonlo niSnad 

registrirebulia Tu ara. produqtis an mwarmoeblis dabneuloba 

patiosani qcevis wesebs ewinaaRmdegeba.26 parizis konvenciis me-8 

muxlis Tanaxmad, safirmo saxelwodeba, imis miuxedavad, Seadgens 

Tu ara sasaqonlo niSnis nawils, kavSiris yvela qveyanaSi ganac-

xadis Setanis an registraciis valdebulebis gareSea daculi. 

aRniSnuli norma wevr saxelmwifoebs avaldebulebs safirmo sax-

elwodebis dacva uzrunvelyon. amave dros, kanoni imperatiulad 

gansazRvravs, rom yvela saqoneli, romelzec sasaqonlo niSani an 

safirmo saxelwodeba ukanonod iqneba datanili, yadaRas eqvemde-

bareba kavSiris im qveyanebSi Setanisas, sadac aseT niSans an sa-

firmo saxelwodebas samarTlebrivi dacva aqvs miniWebuli27. 

germaniaSi safirmo saxelwodebis dacvisTvis ar aris aucile-

beli, rom konkurentebs saqmianobis saerTo sfero gaaCndeT. sa-

firmo saxelwodebis dasacavad sakmarisia misi gamoyeneba iwvevdes 

aRrevas an momxmareblis SecdomaSi Seyvanis safrTxes. misi dacva 

germaniis samoqalaqo kodeqsis me-12 muxliT aris garantirebuli, 

romelic, zogadad, saxelis uflebis dacvas exeba.28  

saqarTvelos samoqalaqo kodeqsis Tanaxmad, `safirmo saxel-
wodebaze gansakuTrebuli uflebis dacva xorcieldeba am kodeq-
siT, mewarmeTa Sesaxeb kanoniTa da samrewvelo sakuTrebis Sesaxeb 

                                                 
25 Handlert  I., Unfair Competition, Iowa Law Review, 1936, 175. 
26 Rotondi M., Unfair Competition in Europe, J. Comp. L, 1958, 340. 
27 The Paris Convention for the Protection of Industrial Property, Paris, (xelmo-

werilia 1883 wlis 20 marts, Sesworebulia 1979 wlis 28 seqtembers), 

muxli 9; 

ix., <http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html> [21.05.2013]. 
28 BGB, mTargmneli da red. z. WeWelaSvili, Tbilisi, 2010. 

http://www.wipo.int/treaties/en/ip/paris/trtdocs_wo020.html
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sxva sakanonmdeblo aqtebiT~29. qarTuli kanonmdebloba da praq-

tika parizis konvenciis me-8 muxls ar Seesabameba. `mewarmeTa Se-

saxeb~ saqarTvelos kanonis me-6 muxlis Tanaxmad, safirmo sax-

elwodeba anu firma aris saxeli, romeliTac mewarme subieqti 

saqmianobs. safirmo saxelwodebis arseboba aucilebeli rekvizi-

tia, raTa kerZo samarTlis iuridiuli piri daregistrirdes. 

amave muxlis Tanaxmad, `dauSvebelia safirmo saxelwodebaSi iseTi 

grafikuli simboloebis gamoyeneba, romelTac ar aqvT enobrivi 

normebiT dadgenili bgeriTi an sityvieri Sesatyvisi. safirmo sax-

elwodebas ar unda erTodes raime iseTi damateba, romelmac 

SeiZleba SecdomaSi Seiyvanos mesame piri an/da gamoiwvios Secdoma 

an/da gaugebroba mewarme subieqtis formisa Tu saqmianobis mocu-

lobis an/da partniorTa urTierTobis gamo.30  

aRniSnuli normiT calsaxad ganimarteba, rom dauSvebelia sa-

firmo saxelwodebad iseTi niSnis gamoyeneba, romelic Tavad da-

saregistirebeli subieqtis saqmianobis moculobis, formis an 

partniorTa urTierTobis gamo aRrevas iwvevs. amasTan, sxva sa-

firmo saxelwodebis msgavsebaze araferia naTqvami. `mewarmeTa Se-

saxeb~ saqarTvelos kanonis 1999 wlis redaqcia ki iTvaliswi-

nebda Semdegs: `sawarmos SemZens SeuZlia gamoiyenos adrindeli 

safirmo saxelwodeba samemkvidreo urTierTobis aRmniSvneli da-

matebis darTviT an uamisod, Tuki adrindeli mflobeli, misi 

memkvidreebi an sazogadoebis kanonieri warmomadgenlebi Tanaxma 

arian~. 2008 wlis cvlilebebis Semdeg moqmedi kanonmdebloba aR-

niSnul danawess aRar iTvaliswinebs. swored iqidan gamomdinare, 

rom kerZosamarTlebriv urTierTobebSi nebadarTulia is, rac akr-

Zaluli ar aris,31 samewarmeo reestri ara marto mimsgavsebulis, 

aramed absoluturad ori an sami erTi da imave safirmo saxel-

wodebis subieqts aregistrirebs. es ki, calsaxad, sakanonmdeblo 

doneze arakeTilsindisieri konkurenciis aqtis legalizebaa (ma-

galiTad, registrirebulia ori identuri Sps safirmo saxelwo-

debiT _ `Sps nigo~). miuxedavad imisa, rom registraciis Sedegad 

TiToeul maTgans sxvadasxva saidentifikacio kodi eniWeba, ba-

zarze SesaZloa arsebobdes ori an meti erTi da imave safirmo 

saxelwodebis mqone subieqti, romelic erTsa da imave an gansxva-

                                                 
29 saqarTvelos samoqalaqo kodeqsis 1104-e muxli. 
30 saqarTvelos `mewarmeTa Sesaxeb~ kanonis me-6 muxli. 
31 saqarTvelos samoqalaqo kodeqsi, muxli 10, meore nawili. 
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vebul saqmianobas eweva. am konkretul SemTxvevaSi saqmianobis 

sferos imdenad didi mniSvneloba ar aqvs, ramdenadac sazogadoe-

bis SecdomaSi Seyvanas. amave dros, SesaZloa, `arakeTilsindi-

sierma~ subieqtma, romelsac surs isargeblos sxvisi reputaciiT, 

piri imave safirmo saxelwodebiT daaregistriros. aRniSnuli sa-

kiTxisadmi praqtikaSi msgavsi midgoma gaurkvevlobas warmoSobs. 

Tavad mewarmis interesebSi ar Sedis imave saxeliT registracia, 

vinaidan SeiZleba manamde registrirebuli identuri safirmo sax-

elwodebis mqone subieqts bazarze kargi reputacia ar hqondes da 

piriqiT, SesaZlebelia gamoyenebul iqnas kargi reputaciis mqone 

subieqtis safirmo saxelwodeba32.  

zemoaRniSnulidan gamomdinare, saWiroa, `mewarmeTa Sesaxeb~ ka-

nons daematos damcavi norma, romelic erTi da imave safirmo sax-

elwodebis mqone subieqtis daregistrirebas akrZalavs. isic unda 

iTqvas, rom amis kanonmdeblobiT mowesrigeba sirTuleebTan iqneba 

dakavSirebuli. yoveldRiurad asobiT subieqti registrirdeba. 

TiToeuli subieqtis registraciisas aRniSnulis gadamowmeba ki 

did dros moiTxovs. aqedan gamomdinare, umjobesia arakeTilsindi-

sieri konkurenciis kanonmdebloba produqciis realizaciis mizniT 

identuri an msgavsi safirmo saxelwodebis gamoyenebis akrZalvas 

Seicavdes. es ara marto sazogadoebis interesebs, aramed Tavi-

sufal konkurentul garemosac emsaxureba. 

`sasaqonlo niSnebis Sesaxeb~ saqarTvelos kanonis Tanaxmad, sa-

saqonlo niSnis registracia baTilad icnoba, Tu sasaqonlo niSani 

Seicavs iseT safirmo saxelwodebas, romelzedac uflebebi niSnis 

registraciaze ganacxadis Setanamdea warmoSobili, ris Sedegadac 

Cndeba aRrevis SesaZlebloba.33 aRniSnuli norma da subieqtis sa-

firmo saxelwodebis registraciis Taobaze samewarmeo reestris 

midgoma erTamneTs ar Seesabameba. samewarmeo reestrSi ar mowmdeba 

samewarmeo iuridiuli piri am safirmo saxelwodebiT registri-

rebulia Tu ara, miT umetes, rom ar xdeba imis Sefaseba, ramdenad 

aris registrirebuli sasaqonlo niSnad safirmo saxelwodeba. 

`sasaqonlo niSnebis Sesaxeb~ saqarTvelos kanonis Tanaxmad, sa-

                                                 
32 liluaSvili g., mewarmeTa registraciis arsi da miznebi, Tanamedrove 

sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, n. elizba-

raSvilis redaqtorobiT, Tbilisi, 2009, 157. 
33 `sasaqonlo niSnebis Sesaxeb~ saqarTvelos kanonis, 28-e muxlis 

pirveli punqtis, `d~ qvepunqti. 
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saqonlo niSnis baTilad cnobis safuZvelia, Tu sasaqonlo niSani 

Seicavs safirmo saxelwodebas, romelzedac uflebebi warmoSobi-

lia, sasaqonlo niSnis registraciaze ganacxadis Setanamde, ris 

Sedegadac Cndeba aRrevis SesaZlebloba. Cndeba kiTxva: aRniSnuli 

normis danawesi ramdenad exeba im SemTxvevas, rodesac piri Tavis 

safirmo saxelwodebis sasaqonlo niSnad registracias iTxovs, 

xolo imave safirmo saxelwodebiT sxva subieqti ufro adre iyo 

registrirebuli? vfiqrob, aRniSnuli norma, am ukanasknel 

SemTxvevas ar awesrigebs da exeba mxolod im sakiTxs, rodesac 

pirs surs sxvisi safirmo saxelwodebis sasaqonlo niSnad regi-

stracia.  

uzenaes sasamarTlos erT-erT gadawyvetilebaSi ganmartebulia: 

`gasaCivrebul ganCinebaSi aRniSnulia, rom `sasaqonlo niSnebis 

Sesaxeb~ kanoni sasaqonlo niSnis registraciaze uaris Tqmis Se-

saZlo safuZvlad iTvaliswinebs ukve registrirebul sasaqonlo 

niSanTan aRrevis SesaZleblobis arsebobas. Mmocemul SemTxvevaSi 

dadgenilia, rom saqpatentSi sasaqonlo niSani «n-is w-i» regi-

strirebuli ar aris. aRniSnulis gamo, igi verc adrindeli pri-

oritetis matarebeli ver iqneba, vinaidan, saerTod ar warmoad-

gens sasaqonlo niSans da Sesabamisad, am kanoniT gaTvaliswinebul 

dacvis obieqts `mopasuxis safirmo saxelwodebisa da ss «l-is» 

sasaqonlo niSnis msgavsebis arseboba xsenebuli normis mixedviT 

ar aris sasaqonlo niSnis registraciis baTilad cnobis sakmarisi 

safuZveli. xsenebuli normis mixedviT sasaqonlo niSnis  regi-

straciis safuZvelia sami garemoebis erTdroulad arseboba: sasa-

qonlo niSani Seicavs sxva  iuridiuli piris safirmo saxelwo-

debas, safirmo saxelwodebaze  uflebebi warmoSobilia sasaqonlo 

niSnis registraciaze ganacxadis  Setanamde, am garemoebebis Sede-

gad Cndeba maT Soris aRrevis SesaZlebloba. gansaxilvel SemTxve-

vaSi ki, produqciis mwarmoeblebis aRreva ar xdeba.~34 sasamar-

Tlom aRniSnul saqmeze saCivari ganuxilvelad datova da miiCnia, 

rom aRrevis SesaZlebloba ar arsebobda.  

erTnairi safirmo saxelis mqone subieqtebis saxelwodebis, 

rogorc sasaqonlo niSnis registraciis Sesaxeb gadawyvetilebis 

miuxedavad, bazarze aRrevis SesaZlebloba (maSasadame, riskic) 

mainc didia. es ki ewinaaRmdegeba patiosani qcevis wesebs.  

                                                 
34 saqarTvelos uzenaesi sasamarTlos 2011 wlis 25 noembris gadawyve-

tileba #as-1296-1316-2011. 
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saqarTvelos kanoni `monopoliuri saqmianobisa da konkuren-

ciis Sesaxeb~ ,,konkurentis an mesame piris sasaqonlo niSnisa da 

safirmo dasaxelebis TviTnebur gamoyenebas~ arakeTilsindisieri 

konkurenciis gamovlinebad miiCnevda.35 TumcaD dRes aRniSnuli 

kanoni Zaladakargulia da kanonmdebloba dacvis Sesabamis momwe-

srigebel normas aRar iTvaliswinebs. 

SeiZleba iTqvas, rom aRrevis gamomwvevi qmedebis sazomi Cveu-

lebrivi, saSualo momxmarebeli gaxlavT. man ar icis da arc aris 

valdebuli nawarmis yvela TvisebaSi iyos gaTviTcnobierebuli an 

konkretuli produqtisa da momsaxurebis sasaqonlo niSani Tu 

safirmo saxelwodeba zedmiwevniT kargad icodes.   
 

3. safirmo saxelwodebis dacva arakeTilsindisieri konku-

renciis aRkveTis normebiT 

 

zemoT saubari gvqonda normebze, romlebic arakeTilsindisieri 

konkurenciis aRkveTasa da saqmianobis SemzRudveli praqtikis 

akrZalvas (antimonopoliuri, igive antitrestuli kanonmdebloba) 

exeba. orive urTierTdakavSirebulia da maTi mizani sabazro eko-

nomikis efeqtiani funqcionirebis uzrunvelyofa gaxlavT. antimo-

nopoliuri kanonmdebloba ekonomikuri Zalauflebis borotad ga-

moyenebas ar uSvebs maSin, rodesac kanonmdebloba arakeTilsindi-

sieri konkurenciis Sesaxeb yvela monawiles aiZulebs TamaSis 

erTnairi wesebi daicvas, riTac konkurentebs Soris keTilsin-

disier brZolas uzrunvelyofs. zogierTi qveynis kanonmdebloba 

arakeTilsindisieri konkurenciisgan dacvis  uzrunvelyofas spe-

cialuri kanoniT axdens, zogi ki _ zogad normebze dayrdnobiT. 

aRniSnuli ara marto samarTlis sistemazea damokidebuli, aramed 

TiToeuli qveynis praqtikaze. arakeTilsindisier konkurenciasTan 

brZolis erT-erT saSualebad TviTregulirebas asaxeleben, rac 

praqtikiT naklebad dasturdeba. 

arakeTilsindisieri konkurenciis Sesaxeb kanonis koncefcia 

pirvelad safrangeTSi gaCnda, miuxedavad imisa, rom im dros ar 

arsebobda arakeTilsindisieri saqmianobis raime konkretuli akr-

Zalva. sasamarTloebma arakeTilsindisieri konkurenciisagan dacvis 

yovlismomcveli da efeqtiani samarTlebrivi sistema safrangeTis 

                                                 
35 `monopoliuri saqmianobisa da konkurenciis Sesaxeb~ saqarTvelos kano-

ni, #288-Is,  parlamentis uwyebani #22-23, 30.07.1996.  
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samoqalaqo kodeqsis 1382-e muxlis zogadi debulebis safuZvelze 

Seqmnes. igi marTlsawinaaRmdego moqmedebaTa Cadenis SemTxvevaSi 

zianis savaldebulo anazRaurebas iTvaliswinebs. principebi, rom-

lebic safrangeTis samoqalaqo kodeqsis 1382-e muxlis safuZ-

velze sasamarTlo gadawyvetilebebSi SemuSavda, safrangeTSi 

kvlavac arakeTilsindisieri konkurenciisagan sasamarTlo dacvis 

mTavar safuZvlad rCeba.36 

germaniaSi arakeTilsindisier saqmianobasTan dakavSirebiT spe-

cialuri kanonmdeblobis amoqmedeba gaxda aucilebeli, radgan am 

sakiTxTan dakavSirebul saqmeebze samoqalaqo kodeqsis normebis 

gavrceleba uaryves. Sedegad, 1909 wels, ZalaSi Sevida `arake-

Tilsindisieri konkurenciis aRkveTis Sesaxeb~ kanoni, romelic 

dRemde arakeTilsindisieri konkurenciis aqtebis aRkveTis saqmeSi 

mTavar rols asrulebs. kanoni Seicavs upatiosno da SecdomaSi 

Semyvani komerciuli saqmianobis Sesaxeb or zogad da maTTan er-

Tad specialur debulebebs, magaliTad, komerciuli saidumloebis 

dacvis Sesaxeb.37 Ggermanulma sasamarTloebma vaWrobaSi arakeTil-

sindisieri praqtikis aRmkveTi yovlismomcveli sistema SeimuSava, 

romlis mizani aramxolod konkurentebis, aramed momxmareblebisa 

da mTlianad sazogadoebis dacva gaxlavT. aRniSnuli aqti arake-

Tilsindisieri konkurenciis qmedebaTa sanimuSo CamonaTvals iT-

valiswinebs. 

rogorc gaerTianebul samefoSi, ise amerikis SeerTebul Sta-

tebSi arsebuli kanonmdebloba arakeTilsindisieri konkurenciis 

Sesaxeb sasamarTlo gadawyvetilebebis safuZvelze ganviTarda, 

gansakuTrebiT ki sxvisi saxelis gamoyenebiT gamowveul samoqa-

laqo samarTaldarRvevis (Passing-off) Sesaxeb saerTo samarTlis 

normis safuZvelze. rogorc gaerTianebul samefoSi, aSS-Sic ar 

iyo da ar arsebobs arakeTilsindisieri konkurenciis samoqalaqo 

samarTaldarRvevaTa yovlismomcveli raime norma. miuxedavad amisa, 

1946 wlidan Statebs Soris vaWrobaSi sakuTari produqtis Se-

saxeb cru gancxadebebis sawinaaRmdego SezRuduli samarTlebrivi 

                                                 
36 The French civil code, Translated by G. Rouhette, Professor of Law, with the 

assistance of  Dr A. Rouhette-Berton, Assistant  Professor of English, Great Britain, 

2006.  
37 `Gesetz gegen den unlauteren Wettbewerb~, Translated  by B. Duffett, 

Saarbrücken, 2010;  

ix., <http://www.gesetze-im-internet.de/englisch_uwg/index.html> [21.05.2013]. 

http://www.gesetze-im-internet.de/englisch_uwg/index.html
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normebi mainc iqna gaTvaliswinebuli, rac sasaqonlo niSnebis Se-

saxeb kanonis (The Lanham  Act) 43(a)-e muxlis sasaqonlo niSnebis 

dacvis Sesaxeb debulebaTa safuZvelze ganxorcielda.38 

`am sferoSi axal sakanonmdeblo iniciativaTa Soris SeiZleba 

aRiniSnos 1986 wels SveicariaSi miRebuli kanoni arakeTilsindi-

sieri konkurenciis aRkveTis Sesaxeb, romelic Seicavs farTo zo-

gad normebs da detalur wesebs, romlebic aregulireben specifi-

kur urTierTobebs bazarze, magaliTad, monur imitacias (Slavish 

imitation). 1990 wels ungreTma miiRo kanoni arakeTilsindisieri 

komerciuli praqtikis aRkveTis Sesaxeb, romliTac wesrigdeba 

arakeTilsindisieri konkurenciisa da antimonopoliuri politikis 

sakiTxebi; 1991 wlis espaneTis kanoni arakeTilsindisieri konku-

renciis Sesaxeb Seicavs detalur normebs momxmareblebisa da kon-

kurentebis saziano praqtikis mimarT; da bolos, 1991 wels bel-

giamac miiRo kanoni komerciuli praqtikisa da momxmarebelTa in-

teresebis dacvis Sesaxeb, romelSic gansakuTrebuli yuradReba 

eTmoba momxmareblis dacvis problemas.~39 arakeTilsindisieri 

konkurenciis aRkveTis damcavi normebi iordaniasac aqvs, romelmac 

Tavis kanonmdeblobaSi parizis konvenciis me-10
bis
 muxlis msgavsi 

definicia gaiTvaliswina.40 arakeTilsindisieri konkurenciis dam-

cavi normebi kanadaSi jer kidev 1932 wels miiRes41. 

rogorc vxedavT, sxvadasxva qveynis mier arakeTilsindisieri 

konkurenciis aRkveTis gansxvavebuli midgoma iqna arCeuli. Ti-

Toeul qveyanaSi kanonis efeqtianobas misi praqtikaSi realizeba 

ganapiroebebs. inteleqtualuri sakuTrebis ama Tu im obieqtis 

                                                 
38 Wolf B. D., Effective protection against unfair competition under section 44 of 

the Lanham Act, Vol. 82 Trademark Rep., 1992; ix., <http://heinonline.org/> 

[21.05.2013]. 
39 inteleqtualuri sakuTrebis erovnuli centri _ ,,saqpatenti~, inte-

leqtualuri sakuTreba, wigni I, d. gabunias, m. kvimsaZisa da z. meliTau-

ris Targmani, d. gabunias redaqtorobiT, Tbilisi, 2001, 410. 
40 Haloush A.H., Legal Framework of Unfair Competition in Jordan: Scope of Ap-

plication and Legal Protection, Journal of East Asia and Internetional Law, 2009, 54. 
41 Freer, E. R., Some Concepts of Unfair Competition at Home and Abroad, Vol. 

31, Trademark Rep., 1941, 55; ix., < http://heinonline.org/> [21.05.2013]. 

http://heinonline.org/
http://heinonline.org/
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damatebiTi samarTlebrivi dacva inteleqtualuri sakuTrebis 

yvela sferosTvisaa damaxasiaTebeli. mniSvneloba ar aqvs, igi sa-

firmo saxelwodebasTan, gamogonebasTan, literaturul nawarmoeb-

Tan Tu romelime sxva obieqtTan iqneba  dakavSirebuli. 

parizis konvenciis me-10
bis 

muxlis Sesabamisad, parizis kavSiris 

wevri qveynebi valdebulni arian, arakeTilsindisieri konkurencii-

sagan dacva uzrunvelyon, Tumca maT ar gaaCniaT valdebuleba, 

amisaTvis specialuri kanonmdebloba miiRon. magram Tundac arse-

buli kanonmdeblobis safuZvelze, unda aRikveTos yvela is aqti, 

`romelic ewinaaRmdegeba komerciuli saqmianobis patiosan wesebs~, 

vinaidan saqarTveloc samrewvelo sakuTrebis dacvis parizis kon-

veciis wevr qveyanas warmoadgens,42 erovnulma kanonmdeblobam un-

da uzrunvelyos  inteleqtualuri sakuTrebis obieqtebis dacva 

arakeTilsindisieri konkurenciis aqtisgan. garda amisa, arakeTil-

sindisieri konkurenciis Sesaxeb kanonmdeblobis efeqtianoba sasa-

marTlo xelisuflebis saqmianobaze didad aris damokidebuli. 

arakeTilsindisieri konkurenciis sakiTxebTan dakavSirebuli sa-

marTlebrivi sistemis ganviTarebisaTvis SeiZleba samoqalaqo sa-

marTaldarRvevaTa Sesaxeb zogad debulebaSi mocemuli mokle 

formulireba savsebiT sakmarisi safuZveli iyos maSin, rodesac 

yvelaze STambeWdavad daweril sakanonmdeblo aqts SeuZlia mig-

viyvanos arasasurvel Sedegebamde. bunebrivia, es ar niSnavs imas, 

rom arakeTilsindisieri komerciuli saqmianobis regulirebis na-

Teli da detaluri wesebi usargebloa. igi bazarze qcevis mimarT 

gamafrTxilebel gavlenas mainc moaxdens. magram sasamarTloebis 

mier aseTi regulirebis gamoyenebis gareSe maT Sedegi ar eqnebaT. 

sainteresoa, ra saWiroa arakeTilsindisieri konkurenciis 
aRmkveTi kanonis arseboba, rodesac arsebobs specialuri kanonebi 
samrewvelo sakuTrebis dacvis sferoSi?! vinaidan arakeTilsin-

disier qmedebaTa farTo speqtri arsebobs, magaliTad, SecdomaSi 

Semyvani reklama an komerciuli saidumloebis darRveva, Cveule-

briv, samrewvelo sakuTrebis sferoSi konkretuli kanonebiT ar 

wesrigdeba. amrigad, arakeTilsindisieri konkurenciis Sesaxeb ka-

                                                 
42 saqarTvelo SeuerTda parizis konvenciis stokholmis aqts ssr kavSi-

ris (ssr kavSiri parizis konvenciis monawile gaxda 1965 w.) dros aRe-

buli valdebulebebis gagrZelebis Sesaxeb deklaraciis safuZvelze. es 

moxda konvenciis arsebobis 111 wlis Tavze _ 1994 wlis 18 ianvars. 
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nonmdebloba saWiroa samrewvelo sakuTrebis Sesaxeb momwesrige-

bel normaTa Sesavsebad an iseTi dacvis misaniWeblad, risi 

uzrunvelyofac arc erT am kanons SeuZlia. 

germaniis kanoni arakeTilsindisieri konkurenciis Sesaxeb in-

teleqtualuri sakuTrebis obieqtebis dacvasac exeba, magaliTad, 

rogoricaa saqonlisa Tu momsaxurebis niSnebi, kanoni ganasxvavebs 

nawarmTan dakavSirebul aRrevas miRwevebTan dakavSirebuli aRre-

visgan.43 pasuxismgeblobis dakisrebisTvis aucilebelia dadgindes 

aRrevisa da zianis arseboba. Ggermanuli samarTali aRrevis ma-

Rali donis arsebobazec akeTebs daTqmas. 

1996 wlis 25 ivliss saqarTveloSi konkurenciis Sesaxeb pir-

veli sakanonmdeblo aqti iyo miRebuli _ kanoni `monopoliuri 

saqmianobisa da konkurenciis Sesaxeb~44. igi dRes Zaladakargulia. 

mis nacvlad 2005 wlis 3 ivniss ZalaSi Sevida `Tavisufali va-

Wrobisa da konkurenciis Sesaxeb~ saqarTvelos kanoni.45 Ees uka-

nasknelic Zaladakargulad gamocxadda da bolodroindeli cvli-

lebebis Sesabamisad, 2012 wlis 8 maiss damtkicda `Tavisufali 

vaWrobisa da konkurenciis Sesaxeb~ saqarTvelos kanoni, romelSic 

mTeli rigi cvlilebebi iqna gaTvaliswinebuli46.  

saxelis uflebis TavSi, safirmo saxelwodebis matarebel pirs 

Tavisi uflebebis dacvisas SeuZlia moiTxovos Rirsebis dacva, 

rodesac mas saxels utexen, misi saxelis gamoyenebisas zianis 

anazRaureba, an orive erTad. 

uzenaesi sasamarTlos praqtika arakeTilsindisieri konkuren-

ciis aRkveTis Sesaxeb sakmaod mwiria. erT-erT aseT gadawyvetile-

baSi arakeTilsindisieri konkurenciis arsi parizis konveciis 

normebze dayrdnobiT aris ganmartebuli.Mmocemuli gadawyvetile-

bis dasabuTebuloba emyareba Semdegs: `samrewvelo sakuTrebis 

dacvis parizis konvenciis me-10bis muxli (arakeTilsindisieri kon-

                                                 
43 `Gesetz gegen den unlauteren Wettbewerb~, Translated  by B. Duffett, 

Saarbrücken, 2010;  

ix., <http://www.gesetze-im-internet.de/englisch_uwg/index.html> [21.05.2013]. 
44 `monopoliuri saqmianobisa da konkurenciis Sesaxeb~ saqarTvelos 

kanoni, #288-Is, parlamentis uwyebani #22-23, 30.07.1996. 
45 saqarTvelos kanoni `Tavisufali vaWrobisa da konkurenciis Sesaxeb~, 

#1550-Is, saqarTvelos sakanonmdeblo macne #31, 27.06.2005 

(Zaladakargulia, 08.05.2012).  
46 saqarTvelos kanonis `Tavisufali vaWrobisa da konkurenciis Sesaxeb~, 

# 6148-Is, saqarTvelos sakanonmdeblo macne, 08.05.2012. 

http://www.gesetze-im-internet.de/englisch_uwg/index.html
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kurencia): kavSiris qveynebi SeboWilni arian valdebulebebiT, 

uzrunvelyon Tavisi moqalaqeebisaTvis efeqturi dacva arakeTil-

sindisieri konkurenciisagan. arakeTilsindisieri konkurenciis 

aqts Seadgens nebismieri konkurenciis gawevis aqti, romelic ewi-

naaRmdegeba samewarmeo Tu konkurenciuli saqmianobis patiosan 

Cvevebs. ikrZaleba yvela iseTi qmedeba, romelmac raime saxiT 

SeiZleba gamoiwvios aRreva konkurentis sawarmosTan, saqonelTan 

an samrewvelo, Tu komerciul saqmianobasTan.~47 aRniSnuli ganmar-

tebis Sesabamisad, mocemul saqmeze, sasamarTlom konkurentis qme-

deba aRrevis gamomwvev safuZvlad miiCnia da saqme qvemdgom sasa-

marTlos gansaxilvelad xelaxla gadaugzavna. aRniSnuli gadawy-

vetileba naTeli magaliTia imisa, Tu ratom arsebobs erovnul 

kanonmdeblobaSi arakeTilsindisieri konkurenciis aRkveTis norme-

bis Setanis aucilobeloba. 
 

daskvna 

 

imisaTvis, rom inteleqtualuri sakuTrebis obieqtebi saTana-

dod iqnes daculi, upirveles yovlisa, konkurenciis Sesaxeb ka-

nonis srulyofaa saWiro, vinaidan inteleqtualuri sakuTrebis 

sferoSi arsebuli kanonebi sakmarisad yovlismomcveli ar aris. 

parizis konvenciam arakeTilsindisieri konkurenciis aRkveTa 

samrewvelo sakuTrebas daukavSira. Sesabamisad, saqarTvelo, ro-

gorc parizis konvenciis wevri qveyana, valdebulia, aRniSnul 

uflebaTa saTanadod dacva aramarto gansakuTrebuli uflebis 

farglebSi uzrunvelyos, aramed maSinac, roca misi dacva arake-

Tilsindisieri konkurenciis normebze dayrdnobiT aris saWiro. 

arakeTilsindisieri konkurenciisgan dacva gansakuTrebuli ufle-

bebiT daucvel inteleqtualuri sakuTrebis obieqtebs xels 

uwyobs.48 

ra Tqma unda, kanonmdebloba arakeTilsindisieri konkurenciis 

Sesaxeb arasdros iqneba iseTive konkrentuli, rogoric, magali-

Tad, `sasaqonlo niSnebis Sesaxeb~ kanoni gaxlavT. arakeTilsindi-

sieri konkurenciis Sesaxeb kanonmdeblobis efeqtiani sistemis 

                                                 
47 saqarTvelos uzenaesi sasamarTlos 2000 wlis 11 oqtombris gadawyve-

tileba #3k/589.     
48 Intellectual Property Reading Material, WIPO, Geneva,  pub No 476 (E) 1998, 
124. 
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Seqmna inteleqtualuri sakuTrebis obieqtebis damatebiT dacvas 

xels Seuwyobs. igi erTgvari garanti iqneba.  arakeTilsindisieri 

konkurenciis aRkveTis normebis saWiroeba dgeba maSin, rodesac 

specialuri kanoniT SeuZlebelia arakeTilsindisieri qmedebisgan 

dacva.  

saqarTvelos kanoni `Tavisufali vaWrobisa da konkurenciis 

Sesaxeb~ ver uzrunvelyofs konkurentTa uflebebis saTanado 

uzrunvelyofas. kanonSi arakeTilsindisieri konkurenciis qmede-

baTa CamonaTvali mocemuli ar aris da pasuxismgeblobis konkre-

tuli RonisZiebebis Sesaxebac ar arsebobs raime miTiTeba. Sesaba-

misad, mizanSewonilia kanonSi iseTi normebis gaTvaliswineba, 

romlebic konkurentTa ufleba-movaleobebs moawesrigebda. aseve, 

saWiroa, aqcenti gakeTdes ara marto konkurentTa uflebebis dac-

vis TvalsazrisiT, aramed momxmarebelTa uflebebis dacvis kon-

teqstSic. samrewvelo sakuTrebis dacvis parizis konvenciis Ta-

naxmad, qmedebebi, romlebic Seicavs SecdomaSi Semyvan miTiTebebs 

an gancxadebebs saqonlis warmoebis teqnologiis Sesaxeb, maxasia-

Teblebis Sesaxeb, maTi xarisxis Sesabamisobis Sesaxeb, mocemuli 

nawarmis bunebis Sesaxeb da a.S., momxmarebelTa uflebebis dacvis 

mTavari iaraRi unda iyos. magram saqarTveloSi amJamad moqmedi 

kanoni momxmarebelTa uflebebs aRniSnuli moTxovnebis Tvalsa-

zrisiT ver icavs da dasaxvewia. 

`Tavisufali vaWrobisa da konkurenciis Sesaxeb~ saqarTvelos 

kanonSi bevri axali iniciativaa, magaliTad, konkurenciisa da sax-

elmwifo Sesyidvebis saagento, romelic bazarze Tanaswori kon-

kurenciis mowesrigebaSi mniSvnelovan rols Seasrulebs. ekonomi-

kur agents Tu miaCnia, rom saqarTvelos kanonmdeblobis darRve-

vis Sedegad konkurenciis sferoSi mas uSualod miadga qonebrivi 

ziani, konkurenciisa da saxelmwifo Sesyidvebis saagentos saCi-

vriT mimarTavs. es konkurenciis aRkveTis TvalsazrisiT, winga-

dadgmuli nabijia. Tumca dasaxelebuli kanoni inteleqtualuri 

sakuTrebis obieqtebze ar vrceldeba, rac kidev erTi dasturia 

imisa, rom kanoni antitrestuli samarTlis da ara arakeTilsin-

disieri konkurenciis aRkveTas awesrigebs. Tumca orive maTganis 

arseboba savldebuloa da arakeTilsindisieri konkurenciisgan 

dasacavad erTmaneTs avseben49. 

                                                 
49 Bang H. S., Comperative Analisis of Unfair Competition Regulations: Its Mean-

ing and Role for the Future, Korean Journal of Law, Vol. 19, 1991, 103. 
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SesaZloa, ukeTesia specialuri kanonis miReba, rogorc es ger-

maniaSia, romelic arakeTilsindisieri konkurenciis aRkveTas moa-

wesrigebs. misi meSveobiT inteleqtualuri sakuTrebis obieqtebis 

damatebiTi dacva iqneba uzrunvelyofili. aRniSnuli sabazro eko-

nomikuri urTierTobebis mowesrigebasa da inteleqtualuri saku-

Trebis obieqtebis dacvas xels Seuwyobs. 

inteleqtualuri sakuTrebis erT-erTi obieqtis, safirmo sax-

elwodebasTan dacvasTan dakavSirebiT, arakeTilsindieri konkuren-

ciis aRkveTis normebis aucilebloba naTelia. `mewarmeTa Sesaxeb~ 

saqarTvelos kanoni erTi da imave safirmo saxelwodebiT iuridi-

uli piris daregistrirebis SesaZleblobas iZleva. aseT SemTxve-

vaSi samoqalaqo brunvaSi ori identuri aRniSvna iqneba CarTuli, 

rac gansakuTrebul yuradRebas iTxovs, raTa Aar ganviTardes ara-

keTilsindisieri konkurencia. Pparizis konvenciis Tanaxmad, mo-

nawile qveynebma safirmo saxelwodebis dacva specialuri regi-

straciis SemoRebis gareSe, firmis registraciis safuZvelze unda 

uzrunvelyon. miuxedavad amisa, Tu safirmo saxelwodeba, rogorc 

sasaqonlo niSani,  imavdroulad ar iqneba daregistrirebuli, sa-

firmo saxelwodebis, rogorc inteleqtualuri sakuTrebis obieq-

tis, dacva ver moxdeba. `sasaqonlo niSnebis Sesaxeb~ saqarTvelos 

kanonis me-5 muxlis `v~ punqtis mixedviT, niSnad ar registrir-

deba mxolod iseTi aRniSvna, romelic aRrevis gamomwvev safirmo 

saxelwodebas Seicavs. ar aris mowesrigebuli iseTi SemTxveva, 

rodesac piri sasaqonlo niSnad Tavis safirmo saxelwodebis re-

gistracias iTxovs maSin, rodesac identur safirmo saxelwode-

baze ufleba manamdea warmoSobili, magram ufleba sasaqonlo ni-

Sanze araa registrirebuli. 

kanonmdeblobiT safirmo saxelwodeba sasaqonlo niSnad regi-

straciis gareSec unda iyos dacvadi. mis mflobels, Tu man ufro 

adre moaxdina firmis garkveuli amgvari safirmo saxelwodebiT 

registracia, unda SeeZlos Tavisi identuri safirmo saxelwode-

bis yovelgvari gamoyenebis akrZalva. xSir SemTxvevaSi, bazarze 

identuri safirmo saxelwodebis arsebobiT motyuebuli momxmare-

beli rCeba. es imiTaa gamowveuli, rom saSualo donis momxmare-

belma ar icis da arc moeTxoveba icodes iuridiuli piris sai-

dentifikacio kodi. igi ndobas garkveuli safirmo saxelwodebis 

subieqts ucxadebs da surs misi produqcia. bazarze erTi da imave 

safirmo saxelwodebis arseboba aRrevisa da SecdomaSi Seyvanis 

risks iwvevs.  
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arakeTilsindisieri konkurenciis aRmkveTi kanonmdebloba ki 

yvela iseT SemTxvevas moawesrigebs, romelTa winaswar prognozi-

reba SeuZlebelia. igi inteleqtualuri obieqtebis dasacavad da-

matebiTi dacvis garantia iqneba. mravali qveynis gamocdilebam aC-

vena, rom SesaZlebelia arakeTilsindisieri konkurenciis Sesaxeb 

kanonmdeblobis moqnili sistemis Seqmna, romelic saqarTvelosT-

visac efeqtiani iqneba. 
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mariam Rubianuri 

 

saavtoro uflebebis koleqtiur safuZvelze  

marTvisas warmoSobili problemebi 

 

Sesavali 

 

saavtoro uflebebis dacva msoflio masStabiT erT-erT pri-

oritetul mimarTulebasa da aqtualur sakiTxs warmoadgens. ga-

monaklisi arc saqarTveloa da bolo periodSi inteleqtualuri 

sakuTrebis mimarT interesi saqarTveloSic sagrZnoblad gaizarda, 

rac sxvadasxva mizeziTaa ganpirobebuli. 

saqarTveloSi saavtoro uflebebis dacvis gaaqtiurebaSi um-

niSvnelovanesi roli evrokavSirs uWiravs, romelmac samezoblo 

politikisa da saqarTvelos evrokavSirTan daaxloebis farglebSi 

2006 wels samoqmedo gegma SeimuSava. saqarTvelosTvis saavtoro 

uflebebis dacvis mxriv gadamwyveti momenti 2010 wlis 12 maiss 

dadga, rodesac evrokavSirma gamosca angariSi, sadac xelisufle-

bis mier samoqmedo gegmis pirnaTlad aRsasruleblad gadadgmuli 

nabijebi Seafasa. angariSSi aRniSnulia, rom inteleqtualuri sa-

kuTrebis dacvis kuTxiT evrokavSiris standartebamde misaRwevad 

jer kidev didi Zalisxmevaa saWiro. sasamarTlo praqtikis mxriv 

ki, saerTod progresi ar igrZnoba.1 am angariSis gamoqveynebis Sem-

deg naTeli gaxda, rom aucilebeli iyo saqarTvelos xelisufle-

bas ganexorcielebina aucilebeli RonisZiebebi da amave wlis 12 

noembers saqarTvelos prezidentis brZanebulebis safuZvelze 

Seiqmna saavtoro uflebaTa dacvis uwyebaTaSorisi sakoordinacio 

sabWo, romelic 2013 wels, premier-ministris 22 maisis #107 

brZanebiT axali SemadgenlobiT dakompleqtda. misi ZiriTadi 

funqciebia saavtoro uflebebis dacvis strategiis SemuSaveba, 

                                                           
1 Implementation of the European Neighbourhood Policy in 2009:Progress Report 

Georgia, Brussels, 12.05.2010, 14. 
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popularizaciis xelSewyoba da saavtoro uflebebTan dakavSire-

buli sxva mniSvnelovani sakiTxebis uzrunvelyofa. 2 `saqarTvelom 

ikisra valdebuleba evrokavSirisa da sxva partniorebis mimarT, 

Seqmnas realuri berketebi inteleqtualuri sakuTrebis dasaca-

vad.~ 3  saqarTvelo imyofeba Rrma da yovlismomcveli Tavisufali 

vaWrobis Sesaxeb SeTanxmebis (DCFTA) momzadebis procesSi, rom-

lis farglebSi, myari samarTlebrivi bazis SemuSavebasTan erTad 

erT-erT mniSvnelovan punqts inteleqtualuri sakuTrebis dacva 

warmoadgens.4 am valdebulebis ganxorcieleba ki SeuZlebelia ko-

leqtiuri organizaciis  mier mmarTvelobis efeqturad ganxorcie-

lebis gareSe. Sesabamisad, aqtualuria saavtoro uflebebis ko-

leqtiur safuZvelze mmarTveli organizacis (SemdegSi _ kmo) 

sakiTxic.  

saavtoro uflebebis dacvisa da misi efeqturad ganxorciele-

bis uzrunvelsayofad ramdenime gza arsebobs. erT-erTi maTgani 

saavtoro uflebis mflobelis mier misi qonebrivi uflebebis ko-

leqtiur safuZvelze mmarTveli organizaciisaTvis gadacemaa, ro-

melic aRniSnuli delegirebis safuZvelze koleqtiurad marTavs 

avtorTa qonebriv uflebebs. kmo-sTvis uflebebis samarTavad gada-

cema msoflioSi ukve aprobirebuli meTodia. saqarTveloSi ki, kmo 

pirvelad 1999 wels Camoyalibda. inteleqtualuri sakuTrebis 

dacvis kuTxiT arc ise didi istoriis miuxedavad, saqarTvelo 

aris am sferoSi moqmedi mniSvnelovani saerTaSoriso konvenciebis 

wevri. 

statiis mizania, naTlad warmoaCinos saavtoro uflebebis ko-

leqtiurad mmaarTveli organizaciis arsi, misi upiratesoba saav-

toro uflebebis individualurad marTvasTan mimarTebiT da gan-

xilul iqnas ramdenime problema, romelic misi saqmianobis ganxo-

ricielebisas warmoiSoba. 

                                                           
2 ix., saqarTvelos prezidentis 2010 wlis 12 noembris N912 brZanebule-

ba.  
3  nikoloz rurua, Jurnali “COPYRIGHT”, #1, saqarTvelos saavtoro 

uflebaTa asociacia, Tbilisi  ianvari 2012, gv.18. 
4 aqve, virjini kosuli, gv.54 
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1. koleqtiur safuZvelze mmarTveli organizaciis arsi da is-

toriuli ganviTareba 

 

saavtoro samarTali warmoadgens inteleqtualuri samarTalis 

obieqts, romelic adamianis inteleqtisa da gonebis qmnilebaa da 

warmodgenilia materialuri saxiT, misi gavrceleba ki SesaZlebe-

lia mTels msoflioSi ganusazRvreli odenobis aslebis saSuale-

biT.5 sazogadoeba unda mixvdes, rom adamiani, rogor individi un-

da daicvas da ara, rogorc mxolod cocxali organizmi6.  

saqarTvelos samoqalaqo kodeqsis 147-e muxli qonebas ganmar-

tavs, rogorc yvela nivTs da aramaterialur qonebriv sikeTes. 

sazogadoebisaTvis dRemde rTulad gasagebia, rom inteleqtualuri 

sakuTreba sxva nivTebisagan mxolod imiT gansxvavdeba, rom nivTebi 

fizikurad Sexebadia, `sxeulebrivia~, xolo inteleqtualuri sa-

kuTreba _ `usxeulo~7 da is iseve unda davicvaT, rogorc yvela 

sxva saxis sakuTreba. saavtoro samarTali sakuTrebis erT-erTi 

saxea, romelic SeiZleba gadaeces mesame pirs yidvis, Cuqebis, li-

cenzirebis an memkvidreobis gziT. 8  inteleqtualuri sakuTrebis 

ukanonod miTviseba iseTive qurdobaa, rogorc nebismieri sxva niv-

Tis moparva, rac gamoixateba Tundac nebarTvis gareSe musikaluri 

nawarmoebis sajaro SesrulebaSi. inteleqtualuri sakuTreba war-

moadgens avtoris gonebrivi, inteleqtualuri, SemoqmedebiTi Sro-

mis nayofs da Sesabamisad, yvela sxva moZrav Tu uZrav nivTze 

Zvirfasia. adamiani sulierebisa da gonierebis mqone arsebaa da 

misi naazrevi gansakuTrebul dacvas imsaxurebs. `saavtoro ufle-

bebis dacvis gareSe yvela inovacia da nebismieri qmnileba 

                                                           
5  qoCaSvili q., inteleqtualuri sakuTreba, rogorc absoluturi 

xasiaTis aramaterialuri qonebrivi sikeTe da misi dacvis samarTlebrivi 

reJimi, Jurnali `samarTali~, N8-9, 2000, 40, ix. citireba: jorbenaZe s., 

inteleqtualuri sakuTrebis ganmartebiTi leqsikoni, Tbilisi, 1998, 114. 
6  Моргунова Е.А., Коллективное Управление Авторскими Правами на 

Современном  Зтапе, Москва, 2005, 6. 
7 zoiZe b., sanivTo samarTali, Tbilisi, 1999, 31. 
8 Paul Marett M.A, Intellectual Property Law, London, 1996, 23. 
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safrTxis qveS dgeba, radgan es iwvevs axali Rirebuli produqtis 

SeqmnisTvis da masSi investirebisTvis stimulis dakargvas.~9  

gasaTvaliswinebelia, rom inteleqtualuri sakuTreba gansxvave-

bulia `sxeulebrivi~ nivTebisagan misi flobis da gankargvis Tavi-

seburebebiT. nivTi ukanono mflobelobisgan SeiZleba `skivrSi 

Caketvis~ gziT daicva, magram gacilebiT Znelia imave skivrSi Ca-

keto aramaterialuri qonebrivi sikeTe. masze ukanonod mflobe-

lobisa da sargeblobis riski gacilebiT didia.10K 

civilizebuli msoflio sazogadoeba, konstituciebi, saerTaSo-

riso aqtebi erTxmad aRiarebs, rom inteleqtualuri sakuTreba 

warmoadgens adamianis ZiriTad, bunebiT uflebas.11 civiluri samar-

Tali mflobelobas iazrebs, rogorc nivTze faqtobriv batonobas, 

rac niSnavs nivTze ara sivrcobriv urTierTkavSirs, aramed nivTis 

mimarT samarTlebriv Zalauflebas12. 

iqidan gamomdinare, rom inteleqtualuri sakuTrebis floba, 

marTva da dacva individualurad rTulia da avtorebi ver axer-

xebdnen sakuTari uflebebis individualurad gankargvas, saWiro 

gaxda Seqmniliyo koleqtiuri marTvis organizacia. 

koleqtiuri marTvis organizaciis fuZemdebel qveyanad safran-

geTia miCneuli. 1777 wels Seiqmna pirveli koleqtiuri marTvis 

organizacia, romelic icavda mxolod literaturuli da drama-

tuli nawarmoebis avtorebs, xolo mogvianebiT, 1850 wels, isev 

safrangeTSi Seiqmna kmo, romelic musikaluri nawarmoebis avtore-

bis uflebebs marTavda. 13  mis Seqmnas win gaxmaurebuli istoria 

uZRoda: 1847 wels, avtorebi pol anrioni, viqtor parizo da 

ernest burJe kafe `ambasadorSi~ Sevidnen, sadac  nebarTvisa da 

                                                           
9  ix., mitko CatalbaSevi, CISAC-is evropul sakiTxTa direqtori, 

Jurnali “COPYRIGHT”, #2, saqarTvelos saavtoro uflebaTa 
asociacia, Tbilisi  2012 weli,  14 
10 zoiZe b., sanivTo samarTali, Tbilisi, 1999, 31. 
11  qoCaSvili q., inteleqtualuri sakuTreba, rogorc absoluturi 

xasiaTis aramaterialuri qonebrivi sikeTe da misi dacvis samarTlebrivi 

reJimi, Jurnali `samarTali~, N8-9, Tbilisi, 2000, 41. 
12 iqve, 38, ix. citireba: zoiZe b., sanivTo samarTali, Tbilisi, 1999, 39.  
13 ix., http://en.wikipedia.org/wiki/Collective_rights_management#cite_note-1  

http://en.wikipedia.org/wiki/Collective_rights_management#cite_note-1
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saavtoro honoraris gadaxdis gareSe sruldeboda maTi opera `mi-

Seli italiur operaSi~. angariSis motanisas, maT uari Tqves ga-

daxdaze da ganacxades, rom kafe iyenebda maT sakuTrebas yovelg-

vari honoraris gadaxdis gareSe da Sesabamisad, arc isini apirebd-

nen kafeSi mirTmeuli saWmelisaTvis gadaexadaT. avtorebma sasa-

marTloSi Seitanes sarCeli. sasamarTlom ki aukrZala kafes musi-

kaluri nawarmoebis sajaro Sesruleba. kafe ar daemorCila sasa-

marTlo gadawyvetilebas, ris Semdegac avtorebma xelaxla Sei-

tanes sasamarTloSi sarCeli ukve kompensaciis gadaxdis moTxov-

niT. Aavtorebis sarCeli dakmayofilda da kafes maT sasargeblod 

garkveuli sakompensacio Tanxis gadaxda daekisra.14  

aRsaniSnavia, rom saavtoro qonebrivi uflebebis koleqtiurad 

mmarTveli organizaciebi arc sabWoTa saqarTvelosTvis iyo ucxo. 

zurab axvlediani aRniSnavs, rom SemoqmedebiT kavSirebTan, avtore-

bis uflebebis dasacavad Seqmnili iyo specialuri dawesebulebebi 

- avtorTa uflebebis dacvis sammarTveloebi, xolo mokavSire 

qveynebSi - avtorTa uflebebis dacvis sakavSiro sammarTvelos 

ganyofilebebi. sammarTveloebi da ganyofilebebi ZiriTadad avto-

rebs exmarebodnen qonebrivi uflebebis mogvarebaSi, kerZod hono-

raris miRebaSi, isini saqmeSi erTvebodnen maSin, roca gamomcemlebi 

uars acxadebdnen saavtoro honoraris gadaxdaze an sadavos xdid-

nen honoraris odenobas.15  

rogorc irkveva, aRniSnul sammarTveloebs daaxloebiT msgavsi 

funqciebi hqondaT, rac dRes koleqtiuri marTvis organizaciebs. 

sabWoTa kavSiris daSlis Semdeg, damoukidebel saqarTveloSi saav-

toro uflebebis dacva samoqalaqo kodeqsiTa da 1995 wels ra-

tificirebuli saerTaSoriso konvenciebiT wesrigdeboda. 

mogvianebiT, 1999 wels parlamentma miiRo kanoni `saavtoro 

da momijnave uflebebis Sesaxeb~ da imave wels, avtorTa da Sem-

srulebelTa mier Seiqmna qonebrivi uflebebis koleqtiur safuZ-

                                                           
14  Моргунова Е.А., Коллективное Управление Авторскими Правами на 

Современном  Зтапе, Москва, 2005, 8. 
15 axvlediani z., literaturuli nawarmoebis avtoris uflebebi, Tbilisi, 

1974, 99. 
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velze mmarTveli organizacia _ `saqarTvelos avtorTa da Sem-

srulebelTa asociacia~ (GESAP), romlis mizanic iyo saavtoro 

da momijnave uflebebis dacva. 2006 wels, kmo-m xelaxali regi-

stracia gaiara da daregistrirda, rogorc `saqarTvelos avtorTa 

sazogadoeba~ (SAS), ris Semdegac daiwyo aqtiuri molaparakebebi 

ucxoeTis qveynebis msgavsi tipis organizaciebTan urTierTwarmo-

madgenlobis xelSekrulebebis gaformebaze. sazogadoebis araefeq-

turi mmarTveloba da saxelmwifos mier 2011 wlis erT-erT pri-

oritetad  inteleqtualuri sakuTrebis dacvis gamocxadeba ko-

leqtiuri marTvis organizaciaSi didi cvlilebebis mizezi gaxda. 

2011 wlis 11 maisis saerTo krebaze Seicvala mmarTveloba da 

amave wlis 9 ivlisis saerTo krebaze kmo-m Seicvala saxeli. dRes 

saqarTveloSi arsebobs mxolod erTi koleqtiuri marTvis orga-

nizacia – `saqarTvelos saavtoro uflebaTa asociacia~ (SemdegSi 

asociacia) (GCA)16.  

 

2. koleqtiur safuZvelze mmarTveli organizaciis Seqmna da 

struqtura 

 

saavtoro uflebebi da teqnika erTdroulad viTardeba 17  da 

dRes,  teqnikuri progresis xanaSi, ufro da ufro rTuli xdeba 

saavtoro uflebebis dacva. mas Semdeg, rac bazarze gamoCnda ra-

dio, magnitofoni Tu sxva teqnikuri saSualeba, avtorisaTvis 

SeuZlebelia, gaakontrolos uflebebis darRvevis faqtebi. 18ASesa-

bamisad, saavtoro uflebis efeqturad marTvisaTvis iqmneba ko-

leqtiuri marTvis organizacia.19 magaliTad, roca restorans surs 

                                                           
16 ix., http://www.gca.ge/index.php?cid=43&lang=geo  
17 ix., Collective Management  in Reprography, World Intellectual Property Organ-

ization, International Federation of Reproduction Rights Organizations, Avril 2005, 
9. 
18 ZamukaSvili d., inteleqtualuri sakuTrebis samarTali, Tbilisi, 2000, 

79. 
19  ZamukaSvili d., Sengelia r., gabunia d., xrustali v., jorbenaZe s., 

saavtoro da momijnave uflebebis Sesaxeb saqarTvelos kanonis komentari, 

Tbilisi, 2003, 300. 

http://www.gca.ge/index.php?cid=43&lang=geo
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aiRos nebarTva musikaluri nawarmoebis sajaro Sesrulebaze, is 

veranairi gziT ver SeZlebs yvela im avtorTan, romlis reper-

tuarsac Seasrulebs momavalSi, gaaformos xelSekruleba. koleq-

tiuri marTvis organizaciebi iqmneba avtorebis an/da saavtoro 

uflebebis mflobelebis mier nebayoflobiT. isini werilobiTi 

xelSekrulebis safuZvelze gadascemen kmo-s uflebebs samarTa-

vad. 20   Mmosargebleebi xSirad sadaod xdian da eWvqveS ayeneben 

saqarTvelos saavtoro uflebaTa asociaciis uflebamosilebis 

sakiTxs ucxour nawarmoebTan mimarTebiT, ufro metic, ramdenime 

wlis win Tavad mosamarTleebisTvisac gaugebari iyo kmo-s arsi da 

iTxovdnen mtkicebulebebs, Tu ris safuZvelze iyo asociacia uf-

lebamosili warmoedgina rogorc qarTuli, ise ucxouri nawarmoe-

bebis avtorTa uflebebi. imisaTvis, rom kmo-s saqmianoba srulfa-

sovani iyos, saWiroa sxva qveynebis analogiur organizaciebTan 

gaformebuli hqondes urTierTTanamSromlobis xelSekrulebebi. 21 

dRes saqarTveloSi mxolod saavtoro uflebaTa asociacias aqvs  

107 saerTaSoriso xelSekruleba, romliTac faravs 150 qveyanas, 

ris safuZvelzec SeiZleba Tamamad iTqvas, rom asociacia erTa-

derTi moqmedi da ukonkurento koleqtiurad mmarTveli organiza-

ciaa saqarTveloSi. 

iuridiul literaturaSi gamoTqmulia varaudi, rom erTi da 

imave uflebebis marTvis ramdenime organizaciis arsebobisas SeiZ-

leba moxdes gaugebrobebi22, rac gamoricxulia, radgan `saavtoro 

da momijnave uflebebis Sesaxeb~ saqarTvelos kanonis 63-e muxlis 

me-6 punqtis Tanaxmad, erT teritoriaze SeiZleba Seiqmnas ramde-

nime organizacia uflebebis an uflebis mflobelebis sxvadasxva 

kategoriis an erTi kategoriis avtorebis sxvadasxva uflebebis 

samarTavad, msgavsi praqtika umetesad aprobirebulia did qvey-

                                                           
20 saqarTvelos kanoni `saavtoro da momijnave uflebebis Sesaxeb~, muxli 

63. 
21 iqve, muxli 63, p.1. 
22 ix., ZamukaSvili d., Sengelia r., gabunia d., xrustali v., jorbenaZe s., 

saavtoro da momijnave uflebebis Sesaxeb saqarTvelos kanonis komentari, 

Tbilisi, 2003, 304. 
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nebSi,  magaliTad, gaerTianebul samefoSi musikalur nawarmoebebze 

uflebebs marTavs PRS (Performing Right Society), saxviT xelovne-

baze _ DACS (Desigh and Artists Copyright Societ), literaturul 

nawarmoebebze _ ALCS (Authors’ Licensing and Collecting Society) da 

a.S23 umetes qveynebSi gamijnulia avtorTa da SemsrulebelTa or-

ganizaciebic, xolo saqarTveloSi, rogorc ukve aRiniSna, arsebobs 

erTaderTi koleqtiuri marTvis organizacia - `saavtoro ufleba-

Ta asociacia~, romelic marTavs yvela kategoriis saavtoro qone-

briv uflebas.  

koleqtiuri marTvis organizacia Tavisi organizaciul-

samarTlebrivi formiT warmoadgens arasamewarmeo (arakomerciul) 

iuridiul pirs da is ar aris mogebaze orientirebuli,Mmagram 

sxva arakomerciuli pirebisagan gansxvavebulia misi daregistrire-

bis wesi. kanonis 63-e muxliT, registraciis wess, formulars da 

amonaweris formas brZanebiT amtkicebs iusticiis ministri. sa-

jaro reestris Sesabamis organoSi registraciisa da reestris 

amonaweris momzadebis Semdeg kmo iwyebs Tavisi uflebebis gan-

xorcielebas. kmo ar aris mogebaze orientirebuli, rac gulisx-

mobs imas, rom is gadacemul uflebebs ver gamoiyenebs samewarmeo 

saqmianobis gansaxorcieleblad.24  

asociaciis mmarTvelobas axorcielebs ZiriTadad sami organo: 

saerTo kreba, gamgeoba da avtorTa da SemsrulebelTa sabWo. aso-

ciaciis saerTo kreba, romelic saavtoro uflebis mflobelebisa-

gan Sedgeba, aris marTvis umaRlesi organo, is iRebs mniSvnelovan 

gadawyvetilebebs, xolo uSualod aRmasrulebel saqmianobas eweva 

gamgeoba, romelsac hyavs Tavmjdomare, avtorTa da SemsrulebelTa 

sabWo ki uzrunvelyofs sadavo sakiTxebis gadaWras.  

 

 

                                                           
23 ix., <http://www.cisac.org/CisacPortal/menu.do?method=change&menu=tools-

&item=item1> [20.06.2013] 
24 `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanoni, muxli 

63, p.2,3,4. 

http://www.cisac.org/CisacPortal/menu.do?method=change&menu=tools-&item=item1
http://www.cisac.org/CisacPortal/menu.do?method=change&menu=tools-&item=item1
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3. koleqtiur safuZvelze mmarTveli organizaciis saqmianoba 

 

koleqtiur safuZvelze SeiZleba samarTavad gadacemuli iyos 

mxolod saavtoro qonebrivi uflebebi. `saavtoro da momijnave 

uflebebis Sesaxeb~ saqarTvelos kanonis me-18 muxli iZleva qone-

brivi uflebebis CamonaTvals. praqtikaSi yvelaze gavrcelebul 

uflebas warmoadgens sajaro Sesrulebis, sajaro gadacemis, re-

producirebis, gavrcelebisa da Targmanis ufleba. 

saavtoro uflebis mflobeli nebayoflobiT gadascems organi-

zacias uflebebs samarTavad. kmo-s wevrobis SemTxvevaSi kon-

trolis, saavtoro honoraris Segrovebis da gadaxdis valdebu-

leba warmoeSoba koleqtiuri marTvis organizacias. organizaciis 

wevri SeiZleba gaxdes rogorc avtori, ise misi memkvidre an sxva 

uflebis mflobeli, romelsac kanonierad aqvs gadacemuli saav-

toro uflebebi. wevrobis xelSekruleba aucileblad unda iyos 

werilobiTi, xelSekrulebis formas adgens asociacia. xelSekru-

lebis gaformebis momentidan organizacia xdeba avtoris/uflebis 

mflobelis qonebrivi uflebebis mmarTveli, rac moiazreba imaSi, 

rom roca mosargebles sWirdeba ama Tu im nawarmoebis gamoyeneba, 

is ar daiwyebs TiToeuli nawarmoebis avtoris Zebnas  nebarTvis 

asaRebad, is mimarTavs kmo-s, aiRebs licenzias da gamoiyenebs na-

warmoebs licenziis Sesabamisad. organizacia valdebulia yvela 

mosargebleze gasces licenzia, Tu mas sakmarisi safuZveli ar 

aqvs, uari uTxras licenziis gacemaze. aseTi safuZveli SeiZleba 

arsebobdes, roca, magaliTad, mosargebles surs asociaciis re-

pertuars mikuTvnebuli nawarmoebis gamoyeneba, magram iseTi for-

miT, romelsac ar marTavs asociacia da sxv. 

koleqtiur safuZvelze mmarTveli organizacia Tavis saqmiano-

bas axorcielebs sajaroobis da gamWirvalobis principebis dacviT. 

kmo warmoadgens, aseve, saavtoro uflebis yvela misTvis ucnob 

mflobels an im mflobelebs, romelTa identificirebac ver xerx-

deba da SeuZlia am nawarmoebebze gasces licenziebi. es daTqma ar 
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vrceldeba kinematografiul da kinematografiis analogiuri saSu-

alebebiT gamoxatul nawarmoebebze25.  

koleqtiuri marTvis organizaciis saqmianoba SeiZleba davyoT 

ramdenime ZiriTad nawilad. misi umTavresi funqciaa, gaawevrianos 

avtorebi, Seuqmnas iseTi pirobebi, rom ufro met avtors gauCndes 

masTan TanamSromlobis survili, aseve, gaaformos licenziebi, gaa-

kontrolos licenziebiT nakisri valdebulebebis Sesruleba, Sea-

grovos da gaanawilos honorarebi da daicvas avtoris darRveuli 

uflebebi. 

kmo-m SeiZleba gasces licenzia, rogorc erT konkretul na-

warmoebze, specifikuri gamoyenebisTvis, ise zogadi, e.w blanke-

turi licenzia, rac gulisxmobs asociaciis repertuars mikuTvne-

buli nebismieri nawarmoebis gamoyenebas.26  

urTierTTanamSromlobis xelSekrulebebis safuZvelze asocia-

cia uflebamosilia gasces nebarTva, rogorc qarTuli, ise uc-

xouri nawarmoebebis gamoyenebaze. aseTi saxis licenziebs `multi-

repertuarul~ licenziasac uwodeben. 27  saqarTvelos kanonm-

deblobiT, aseve, salicenzio SeTanxmebiT, organizacia valdebulia 

gacemuli nebarTvis farglebSi, pasuxi agos saavtoro uflebis 

mflobelis mier nawarmoebis gamoyenebasTan dakavSirebul qonebriv 

pretenziaze.28 

organizaciis erTerT Zireul funqcias warmoadgens honoraris 

Segroveba da misi ganawileba. `saavtoro da momijnave uflebebis 

Sesaxeb~ saqarTvelos kanonis 66-e muxli gansazRvravs honoraris 

Segrovebis da ganawilebis zogad wesebs. asociacia mosargeblis 

                                                           
25 iqve, muxli 65, p.2. 
26 Marett P., Intellectual Property Law, London ,1996, 42-43. 
27 Bonadio E., Copyright Collective Licensing and the EU Initiatives in the on-line 

Music Field, Dirrito di Autore e Nuove Tecnologie, Rivista trimestrale di dirrito 

d’autore, DIRETTA DA Giovanni d’Ammassa, Nyberg Edizioni, N4, Ottobre-

Dicembre 2006, 6. 
28 `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanoni, muxli 

6, p.4. 
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mier gadaxdili honoraridan qviTavs administrirebis xarjs, 29 

saSemosavlosa da damatebiTi Rirebulebis gadasaxads, xolo da-

narCen Tanxas gamoyenebuli nawarmoebebis Sesabamisad anawilebs 

saavtoro uflebis mflobelebze. rogorc cnobilia, saavtoro 

ufleba warmoadgens aramaterialur aqtivs, xolo sagadasaxado 

kanonmdeblobiT, momsaxurebad miiCneva inteleqtualuri sakuTre-

bis uflebis gamoyenebaze uflebis gadacema. swored am safuZvliT 

aramarTebulad  damatebiTi Rirebulebis gadasaxadiT ibegreba ko-

leqtiuri marTvis oraganizaciis mier Segrovebuli mTliani saav-

toro honorari. imis miuxedavad, rom sagadasaxado kodeqsis me-8 

muxlis 21-e nawilis `b~ punqtis mixedviT, roialti aris `inte-

leqtualuri sakuTrebis gamoyenebisaTvis an gamoyenebis uflebis 

sxva pirze  gadacemisaTvis miRebuli Semosavali~, marTebuli araa 

koleqtiuri marTvis organizaciis mier Segrovebuli saavtoro 

honoraridan dRg–iT dabegvra. 

aRsaniSnavia, rom koleqtiuri marTvis organizacias avtorebi-

sagan ara aqvs sakuTrebaSi (mflobelobaSi) gadmocemuli saavtoro 

uflebebi, mas, kanonis 63-e muxlis me-4 punqtis mixedviT, ufle-

bac ki ar aqvs uSualod gamoiyenos nawarmoebi Semosavlis miRebis 

mizniT da igi am uflebis sxva pirze (mosargebleze) gadacemisaT-

vis, aseve, ar iRebs Semosavals (Semosavals, saavtoro honoraris 

saxiT, iRebs uSualod avtori/uflebis mflobeli, rameTu licen-

zia gaicema avtorebis da saavtoro uflebis sxva mflobelebis 

saxeliT da maTTvis sawesdebo miznebis gansaxorcieleblad). 

roialti ki warmoiSoba im SemTxvevaSi, Tu avtori misi namuSevre-

bis gamoyenebis uflebas saTanado xelSekrulebiT gadascems ama 

Tu im pirs, rasac asociaciis SemTxvevaSi adgili ar aqvs. koleq-

tiuri marTvis organizacia awarmoebs avtorTa uflebebis dacvas 

da avtorebTan da sazRvargareTis analogiuri koleqtiuri marT-

vis organizaciebTan urTierTwarmomadgenlobis Sesaxeb dadebuli 

                                                           
29 Bonadio E., Copyright Collective Licensing and the EU Initiatives in the on-line 

Music Field, Dirrito di Autore e Nuove Tecnologie, Rivista trimestrale di dirrito 

d’autore, DIRETTA DA Giovanni d’Ammassa, Nyberg Edizioni, N4 Ottobre-

Dicembre 2006, 4. 
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xelSekrulebebis safuZvelze koleqtiurad marTavs maT qonebriv 

uflebebs. Sesabamisad, `roialti~-s saxiT miRebul Semosavlebs 

koleqtiuri marTvis organizacia ar iRebs (roialtis iRebs Tavad 

avtori). saavtoro honorari, roialti, kmo-s ZalisxmeviTa da 

kompetenciiT Tavs iyris kmo-s angariSze da mas rCeba mxolod 

avtoris nebayoflobiTi Senatani. amdenad, sawevro Senatanis 

`roialti~-sTan gaigiveba sruliad usafuZvloa. 

kmo-m saavtoro uflebebi aramaterialur aqtivad rom asaxos 

Tavis aqtivebSi, Semdegi pirobebi unda iyos dakmayofilebuli: av-

tors masze unda hqondes gadacemuli misi nawarmoebebiT sargeb-

lobis ufleba kanonis me-40 muxliT gaTvaliswinebuli sali-

cenzio xelSekrulebis pirobebiT, garkveuli vadiT; amasTan, sar-

geblobis periodis manZilze Sefasebuli unda iyos misi Rirebu-

leba fulad gamoxatulebaSi, raSic ar igulisxmeba am uflebebis 

gamoyenebidan misaRebi saavtoro honorari, romelsac araviTari 

kavSiri roialti-sTan ar gaaCnia; yovelive es ki, im pirobebSi, 

roca saavtoro uflebis mflobelebi arian Tavad avtorebi da am 

uflebebis mxolod marTvas axorcieleben koleqtiur safuZvelze 

maT mierve Seqmnili organizaciis meSveobiT (da ara samewarmeo 

mizniT nawarmoebebis gamoyenebas, rogorc mosargebleebi), romelic 

maTi saxeliT gascems nebarTvas (salicenzio SeTanxmebis saxiT) 

mosargebleebze nawarmoebebis ama Tu im saxiT gamoyenebaze (saav-

toro uflebebi). roialtad raime Tanxis aRiarebis valdebulebas 

adgili ar aqvs. amasTan, `saavtoro da momijnave uflebebis Sesax-

eb~ saqarTvelos kanonis 64-e muxlis pirveli punqtis Sesabamisad, 

qonebrivi uflebebis koleqtiur safuZvelze marTvis uflebamosi-

leba organizacias gadaecema nebayoflobiT, uSualod saavtoro 

uflebaTa mflobelebis mier, am organizaciaSi maTi wevrobis Se-

saxeb werilobiTi xelSekrulebis safuZvelze, agreTve, analogiur 

ucxour organizaciasTan urTierTwarmomadgenlobis xelSekrule-

bis safuZvelze. aRniSnuli xelSekruleba ar warmoadgens saavto-

ro xelSekrulebas da kanonis me-40 muxli masze ar vrceldeba. 

rac Seexeba Tavad `roialti~-s cnebas da ganmartebas, misi 

srulyofili aRwera da sabuRaltro CanawerebSi asaxvis wesi gan-
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sazRvrulia  saerTaSoriso standartebiT. `roialti~ balansze 

aisaxeba mosargeblesTan aramaterialuri aqtivis saxiT, mas aqvs 

fuladi gamoxatuleba da gamoyenebis vada, ericxeba Sesabamisi 

cveTa da warmoadgens qonebis gadasaxadiT dabegvris obieqts. mo-

sargebles ki yvela normiT da wesiT warmoadgens is piri, ro-

melic axdens nawarmoebis gamoyenebas saavtoro uflebebis dacviT, 

masze miRebuli nebarTvis/ licenziis pirobebiT.  

 

4. saavtoro uflebebis dacva 

 

saavtoro uflebebis dacva koleqtiuri marTvis organizaciis 

erT-erT mniSvnelovan funqcias warmoadgens. `inteleqtualuri 

sakuTrebis ufleba xelSeuvalia~. 30 saqarTvelos kanonmdeblobiT, 

avtoris gadracvalebidan 70 wlis ganmavlobaSi SesaZlebelia qo-

nebrivi uflebebis dacva.31 Bbernis konvenciiT, qonebrivi uflebebi 

avtors unarCundeba gardacvalebidan 50 wlis ganmalobaSi, germa-

niis kanonmdebloba ki, saqarTvelos msgavsad 70 wels iTvaliswi-

nebs. 32  Teoriulad, inteleqtualuri samarTlis sxva dargebTan 

SedarebiT, saavtoro samarTals aqvs yvelaze efeqturi dacvis 

saerTaSoriso reJimi.33 arsebuli sasamarTlo praqtikidan irkveva, 

rom saavtoro uflebebi SeiZleba darRveuli iyos sxvadasxva mi-

zezis gamo, kerZod ki, im SemTxvevaSi, roca: nawarmoebi gamoyene-

bulia Sesabamisi nebarTvis miRebis gareSe, darRveulia licenziis 

pirobebi an mosargeble uars acxadebs licenziis dadebasa da 

saavtoro honoraris gadaxdaze34. 

koleqtiuri marTvis organizacia valdebulia ganaxorcielos 

yvela qmedeba romelic saWiroa misTvis samarTavad gadacemuli 

                                                           
30 saqarTvelos konstitucia, muxli 23, nawili 1. 
31  ix., `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanoni, 

muxli 31, p.1. 
32 Tejan-Cole A., Deputy Register , Belipo Collective Management of Copyright 

and Related  Right, 3-4. 
33 Marett P., Intellectual Property Law, London, 1996, 22. 
34 Хоменко М., Проблемы охраны авторских прав при пубпичном исполнении 

произведений, Авторское Право и Смежные Права, №5, 2012 , 17. 
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uflebebis dasacavad, maT Soris, warmoadginos uflebis mflobeli 

sasamarTloSi. 35 organizacia aris imis garanti, rom avtoris uf-

lebebi iqneba saTanadod daculi. uflebis mflobeli uZluria 

mTeli msoflios masStabiT mravalricxovan, urC mosargebleebTan 

mimarTebiT. fizikurad SeuZlebelia gamoavlinos yvela darRvevis 

faqti da Semdeg yovel darRvevaze mimarTos sasamarTlos36. 

koleqtiuri marTvis organizaciis roli saavtoro uflebebis 

dacvis sferoSi moqnili da efeqturia im kuTxiT, rom SesaZloa 

sasurveli Sedegi dadges imaze ufro swrafad, vidre es mosalod-

neli iqneboda uflebis individualurad dacvisas. uflebebis dacva 

koleqtiuri marTvis organizaciis meSveobiT rogorc socialurad, 

ise ekonomikurad ufro moxerxebuli, moqnili da  efeqturia. 

avtoris nacvald  koleqtiuri marTvis organizacia erTveba saav-

toro uflebebis dacvis yvela aspeqtSi, avtoris yovelgvari Se-

wuxebisa da Seferxebis gareSe. aRniSnuli ki imas niSnavs, rom 

avtors, romelic aris Semoqmedi, meti dro rCeba Tavisi saqmiano-

bisaTvis, misi goneba dakavebulia ara imaze fiqriT, rogor aRkve-

Tos misi saaavtoro ufleba darRveva, rogor moigerios damrRve-

vi, romelic cdilobs kargad mofiqrebuli argumentebiT gaimar-

Tlos Tavi avtoris winaSe da gaeqces pasuximgeblobas, aramed 

Seqmnas ufro meti axali nawarmoebi. aRniSnuli ki dadebiTad ai-

saxeba qveynis socialur da ekonomikur mxareze. dadebiTi socia-

luri mxare is gaxlavT, rom meti SemoqmedebiTi produqtis Seqm-

niT viTardeba qveynis kultura, Cndeba sazogadoebaSi moTxovni-

leba Seqmnili inteleqtualuri naSromis gamoyenebis kuTxiT. eko-

nomikuri TvalsazrisiT, rac ufro metia inteleqtualuri saku-

Trebis obieqti, miT metia maTi gamoyenebis sixSire, inteleqtua-

luri sakuTrebis obieqtis gamoyeneba ki saavtoro uflebis mflo-

belis sasikeTod warmoSobs garkveuli finansur valdebulebas. 

                                                           
35 `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanoni, muxli 

65, p.1 `v~ qvep. 
36 Schepens P., Guide to the collective administration of authors rights (the admin-

istration society at the service of authors and users), UNESCO, 2000, CLT-

2000/ws/4, 15. 
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finansur valdebulebaSi moiazreba is saavtoro honorari, romel-

sac avtori misi nawarmoebis gamoyenebis Sedegad iRebs. didia sax-

elmwifo dainteresebac, saavtoro honoraris SegrovebiTa da ga-

daxdiT meti gadasaxadi iyris Tavs saxelmwifos biujetSi37, aseve, 

umjobesdeba Semoqmedi adamianis finansuri mdgomareoba, rac seri-

ozul stimulirebas warmoadgenas kidev bevri axali nawarmoebis 

Seqmnisaken. 

saqarTvelosa da ucxoeTSi, dacvis meqanizmebis gaZlierebis 

miuxedavad, xSiria darRveul saavtoro uflebebze sasamarTlo 

davebi. sasamarTlo warmoeba saavtoro uflebebis dacvis sakiT-

xebze iTvaliswinebs SeRavaTebs avtorebisaTvis, rac saavtoro 

uflebis dacvis sakiTxebze mosarCeleebis saxelmwifo baJis ga-

daxdisagan gaTavisuflebaSi gamoixateba. 38  kanoniT gaTvaliswine-

buli es SeRavaTebi amartivebs da gacilebiT moqnils xdis saav-

toro uflebebis darRvevebze raeagirebas. sxva SemTxvevaSi, im mar-

tivi mizezis gamo, rom xelovani adamiani, romlis ZiriTadi moRva-

weoba SemoqmedebiTi saqmianobaa, xSir SemTxvevaSi, sinamdvilis 

gaTvaliswinebiT, ver SeZlebda saxelmwifo baJis gadaxdas, Sesaba-

misad, garTuldeboda saavtoro uflebebis darRvevaze sasamar-

Tlosadmi mimarTvis uflebis gamoyenebis SesaZlebloba. 

saqarTveloSi damkvidrebuli praqtikiT, iseT SemTxvevebSi, ro-

ca adgili aqvs nawarmoebis ukanonod gamoyenebas, kmo, samarTavad 

gadacemuli uflebebis farglebSi, uflebamosilia Seitanos sar-

Celi. magaliTisTvis, roca restorani ukanonod axorcielebs na-

warmoebis sajaro Sesrulebas da uars ambobs saavtoro honoraris 

gadaxdaze, asociacias sarCeli Seaqvs ara romelime konkretuli 

musikaluri nawaramoebis, aramed zogadad asociaciis repertuars 

mikuTvnebuli nawarmoebis sajaro Sesrulebis akrZalvaze. iqidan 

gamomdinare, rom koleqtiuri marTvis organizacia icavs yvela 

avtoris uflebas, misi pirdapiri saxiT wevrobis miuxedavad, saqme 

                                                           
37ix. irakli RvalaZe, Jurnali “COPYRIGHT” #1, saqarTvelos saavtoro 

uflebaTa asociacia, Tbilisi,  ianvari 2012, 47. 
38 ix., `saxelmwifo baJis Sesaxeb~ saqarTvelos kanoni, me-5 muxli. 
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gvaqvs dacvis avtomatur reJimTan. 39 sazRvargareTac, koleqtiuri 

marTvis organizacia valdebulia daicvas mis repertuarSi, pirda-

piri an arapirdapiri gziT arsebuli nawarmoebi.  

saavtoro uflebebis dacvis sferoSi saqarTvelos saavtoro 

uflebaTa asociaciis erT-erTi yvelaze gaxmaurebuli saqme poli-

tikur moZraoba `mrewveloba gadaarCens saqarTvelos~ ukavSirdeba. 

mopasuxem,Pq. Tbilisis 2010 wlis meris arCevnebSi gogi TofaZis 

winasaarCevno reklamaSi, yovelgvari nebarTvisa da saavtoro ho-

noraris gadaxdis gareSe, gamoiyena revaz laRiZis musika `Tbili-

so~. koleqtiuri marTvis organizaciis  sasarCelo moTxovnas 

warmoadgenda nawarmoebis unebarTvod gamoyenebis akrZalva da 

saavtoro honoraris anazRaureba gadasaxdeli Tanxis aTmagi ode-

nobiT, romelic 20 000 lars Seadgenda. pirvel instanciaSi or-

ganizaciis sarCeli ar dakmayofilda, im motiviT, rom simRera 

`Tbiliso~ miCneulia Tbilisis himnad da `saavtoro da momijnave 

uflebebis Sesaxeb~ saqarTvelos kanonis me-8 muxliT misi daniS-

nulebisamebr gamoyenebisas ar gadaixdeba saavtoro honorari, ma-

gram, aRsaniSnavia, rom amave muxliT saxelmwifo simboloebSi 

igulisxmeba organuli kanoniT dadgenili simboloebi. saapelacio 

sasamarTlom koleqtiuri marTvis organizaciis argumentacia miiC-

nia iuridiulad dasabuTebulad da politikur partias `mrewve-

loba gadaarCens saqarTvelos~ organizaciis sasargeblod 20 000 

laris gadaxda daakisra.40 

saavtoro uflebebis dacvisas, sasamarTlos arainformirebu-

loba da praqtikis simcire erT-erTi mniSvnelovani problemaa. 

wina wlebTan SedarebiT, roca sasamarTlos uWirda zogadad ko-

leqtiuri marTvis organizaciis saqmianobasa da uflebebSi gark-

veva, viTareba sagrZnoblad gaumjobesebulia, magram mosamarTlee-

bis gadamzadeba namdvilad sasikeTod waadgeba saavtoro uflebeb-

                                                           
39 WaWua T., `sajaro Sesruleba~ rogorc avtoris qonebrivi ufleba misi 

SezRudvebi da sanqciebi, Getsadze & Pateishvili, Newsletter, N18, July 2011, 3. 
40 ix., saqarTvelos avtorTa sazogadoeba politikuri partia `mrewvelo-

ba gadaarCens saqarTvelos~ winaaRmdeg, Tbilisis saapelacio sasamarTlos 

samoqalaqo palatis gadawyvetileba 2011 weli 19 aprili, saqme #2b/15-1. 
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Tan dakavSirebuli sakiTxebis kvalificiurad ganixilvas. praqti-

kaSi xSiria SemTxveva roca terminebis gamijvnac ki arasworad 

xdeba. magaliTad, mosarCele iTxovs sazogadoebrivi musikaluri 

nawarmoebis `sajaro Sesrulebis akrZalvas~, sasamarTlos ki ga-

dawyvetilebis samarTlebrivi Sefasebis nawilSi,  argumentad 

moyavs ara `sajaro Sesrulebis~, aramed `sajaro gadacemis~ mux-

lebi, 41  romelic warmoadgens  damoukidebel da arsobrivad 

gansxvavebul qonebriv uflebas. 

saqarTveloSi saavtoro da momijnave uflebebis dacva xdeba, 

aseve, administraciul samarTaldarRvevaTa kodeqsisa da sisxlis 

samarTlis kodeqsis Sesabamisad. inteleqtualuri sakuTrebis xe-

lyofa saqarTvelos sisxlis samarTlis kodeqsSi ganTavsebulia 

sakuTrebis winaaRmdeg mimarTul danaSaulTa TavSi, radgan xelyo-

fis ZiriTad mizans Seadgens qonebrivi gamorCena42. 

dasjadia didi odenobiT, Semosavlis miRebis mizniT, fizikuri 

an/da iuridiuli piris mier saavtoro uflebebis darRveviT na-

warmoebis, fonogramis an saavtoro uflebiT daculi sxva nawar-

moebebis ukanonod reproducireba, aslebis unebarTvod SeZena, im-

porti, gayidva, gaqiraveba da sxvagvari xelyofa. Kdidi odenobiT 

Cadenilad iTvleba danaSauli, roca fonogramis, videogramis da 

sxva nawarmoebis Rirebuleba da uflebis mflobelis misaRebi Se-

mosavali aRemateba xuTi aTass lars, xolo danaSauli Cadenilia 

gansakuTrebiT didi odenobiT, roca nawarmoebis Rirebuleba an 

Semosavali aRemateba aTi aTass lars. saavtoro uflebebis darR-

vevisaTvis kanoni iTvaliswinebs jarimas, gamasworebel samuSaos 

da Tavisuflebis SezRudva/aRkveTasac.43  

                                                           
41  ix., saqarTvelos avtorTa sazogadoeba Sps `belvilis~ winaaRmdeg, 

Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis gadawyve-

tileba, 2011 weli 25 ianvari, saqme #2/13612-10. 
42 qoCaSvili q., inteleqtualuri sakuTreba, rogorc absoluturi xasia-

Tis aramaterialuri qonebrivi sikeTe da misi dacvis samarTlebrivi reJi-

mi, Jurnali `samarTali~, 2000, #N8-9, 43, ix. citireba: lekveiSvili m., 

mamulaSvili g., pasuxismgebloba ekonomikuri danaSaulisaTvis 

(komentari), Tbilisi, 1999, 72. 
43 saqarTvelos sisxlis samarTlis kodeqsi, muxli 189. 
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aRniSnuli norma sruliad umoqmedoa, rasac dReisTvis arse-

buli statistika mowmobs. 2005 wlidan saqarTvelos finansTa 

saministros sagamoZiebo samsaxurSi mimdinareobda gamoZieba 13 

saqmeze, aqedan 2 saqme gadaigzavna sasamarTloSi, 9 saqmeze gamo-

Zieba Sewyda danaSaulis niSnebis ararsebobisa da xandazmulobis 

vadis gasvlis mizeziT, 2 saqme ki mimdinarea.44  saavtoro ufle-

bebis darRvevisas sisxlissamarTlebriv pasuxismgeblobas inglisis 

kanonmdeblobac iTvaliswinebs 45 , magram saqarTvelosgan gansxvave-

biT, maT SemTxvevaSi es muxli moqmedia. 

saqarTveloSi farTod gavrcelebuli da sruliad ukontroloa 

`mekobreoba~, romlis arsic swored saavtoro uflebebiT daculi 

nawarmoebis egzemplarebis ukanonod damzadeba, gavrceleba da maTi 

sxvagvarad gamoyeneba wamoadgens. saqme exeba aramxolod  nawarmoe-

bis ukanonod reproducirebas, aramed mis Semdgom gavrcelebas. 46 

Ffiqtiurad, Semosavlis miRebis mizniT, saavtoro uflebebis 

darRveviT, nawarmoebis kontrafaqciuli aslebis gayidva-gaqirave-

biT, importiT an sxvagvari darRveviT ukanono reproducireba 

dasjadia saqarTvelos administraciul samarTaldarRvevaTa kodeq-

siT da iTvaliswinebs jarimas xuTasidan xuTi aTas laramde, 

darRvevis Sesabamisad47. 

samwuxarod, qarTuli sinamdvilidan gamomdinare, moqmedia mxo-

lod samoqalaqosamarTlebrivi dacvis saSualebebi, magram isic 

garkveuli xarvezebiT. sisxlis da administraciulsamarTlebrivi 

dacvis meqanizmebi ki umoqmedoa, rac did zians ayenebs saxelmwi-

fos. 

 

                                                           
44 zandukeli q., inteleqtualuri sakuTrebis sferoSi Cadenili danaSau-

lis praqtikuli aspeqtebi, saqarTvelos finansTa saministros sagamoZiebo 

samsaxuri, 4-5 ivnisi, baTumi, 2012 weli, slaidi 8. 
45 Marett P., Intellectual Property Law, London, 1996, 48. 
46 ix., gabunia d., kvimsaZe m., meliTauri z., inteleqtualuri sakuTreba, 

wigni I, Tbilisi, 2001, 223. 
47 saqarTvelos administraciul samarTaldarRvevaTa kodeqsi, muxli 1571. 
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daskvna 

 

saavtoro uflebebis dacvis kuTxiT saqarTvelo ar warmoad-

gens didi tradiciis mqone qveyanas. aqedan gamomdinare, sazogadoe-

bis informirebuloba saavtoro uflebebze Zalian dabalia, Sesaba-

misad, dabalia misi dacvis xarisxic. koleqtiuri marTvis organi-

zaciisaTvis aRniSnuli faqtori seriozul problemas qmnis da es 

mis saqmianobaSi yoveldRiurad igrZnoba. swored esaa imis mizezi, 

rom dReisaTvis sasamarTloSi arsebuli davebis umetesoba Seexeba 

nebarTvis gareSe nawarmoebis sajaro Sesrulebis akrZalvas an 

salicenzio SeTanxmebiT gaTvaliswinebuli valdebulebebis Seu-

sruleblobas. ufro meti informaciis miwodebis Sedegad sazoga-

doeba gaiTavisebs, rom inteleqtualuri sakuTrebis nebismieri 

gamoyenebisas unda daicvas nawarmoebis avtoris uflebebi da rom 

uflebebis darRvevis gareSe inteleqtualuri sakuTrebis gamoye-

neba qurdobaa. aqve unda aRiniSnos, rom saqarTvelos saavtoro 

uflebaTa asociaciis mier ukve erTi welia daiwyo aqtiuri piar-

kampania, romelic swored sazogadoebis informirebulobas emsax-

ureba. 

koleqtiuri marTvis organizaciis saqmianobis efeqturobaSi 

mniSvnelovan rols asrulebs Tavad saavtoro uflebis mflobele-

bis CarTuloba. Tavad, saavtoro uflebis mflobeli unda iyos 

dainteresebuli, rom efeqturi gaxados kmo-s saqmianoba. arsebuli 

sasamarTlo praqtika kidev erT bariers warmoadgens saavtoro 

uflebebis dacvis TvalsazrisiT. sasamarTlo moklebulia saav-

toro uflebebis dacvis sferoSi mdidar praqtikas. rogorc kvle-

visas moyvanil magaliTebSi vnaxeT, mosamarTleebs xSirad marTe-

bulad terminebis gamijvnac ki uWirT. 

qonebrivi uflebebis marTvisas erT-erT umniSvnelovanes prob-

lemas warmoadgens Segrovebuli saavtoro honorarebis damatebiTi 

Rirebulebis gadasaxadiT dabegvris sakiTxi. sagadasaxado kanonm-

deblobiT ibegreba `roialtis~ saxiT miRebuli Semosavali, ko-

leqtiuri marTvis organizacia ar iRebs aseT Semosavals, is Tavi-

si ZalisxmeviT agrovebs `roialtis~ da anawilebs avtorebze, mas 
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rCeba mxolod administrirebiT gaTvaliswinebuli xarjebi, Segro-

vebuli honorari ki ar warmoadgens mis kuTvnil Semosavals da 

iyenebs Tavisi miznebis gansaxorcieleblad. kmo warmoadgens saav-

toro uflebebis erTgvar salaros48. koleqtiuri marTvis organi-

zacia valdebuli xdeba gadasaxdeli saavtoro honorari daianga-

riSos dRg-s CaTvliT, rac mosargebleebisa da saavtoro uflebe-

bis mxridan ukmayofilebas iwvevs. koleqtiuri marTvis organi-

zaciis Semosavali unda daibegros mxolod im SemTxvevaSi, Tu 

daqviTuli administrirebis xarji, romelic kmo-s Semosavalia 

Seadgens dRg-Ti dasabegr Tanxas, rogorc es sazRvargareT xdeba. 

saqarTvelos kanonmdebloba gansazRvravs, rogorc samoqalaqo 

ise administraciul da sisxlis samarTlebriv dacvis saSualebebs. 

sisxlis samarTlisa da administraciul samarTaldarRvevaTa ko-

deqsebi saavtoro uflebebis darRvevisaTvis pirdapir iTvaliswi-

nebs jarimas, Tavisuflebis SezRudvasa da aRkveTas. erTia am nor-

mebis qaRaldze arseboba, meore ki maTi praqtikaSi gamoyeneba da 

ganxorcieleba. am kuTxiT saavtoro uflebis dacva saqarTveloSi 

ar xorcieldeba, `mekobreoba~ ki Zalian ganviTarebulia, magram 

amisTvis pasuxi aravis moeTxoveba. realurad am muxlebis `umoq-

medoba~ did problemebs qmnis, radgan uflebis damrRvevisaTvis es 

SeiZleba erTgvar `stimulad~ CaiTvalos. uflebebis darRvevis 

miuxedavad, damrRvevi rCeba dausjeli, avtoris uflebebi darR-

veuli da am SedegiT qonebrivi ziani adgeba rogorc avtors, ise 

saxelmwifos. SeuZlebelia amas koleqtiuri marTvis organizacia 

marto gaumklavdes, aucilebelia saxelmwifo aqtiurad CaerTos 

da uzrunvelyos am normebis amoqmedeba. xelisuflebam kargad unda 

gaiTavisos, rom adamianis genia xelovnebis qmnilebaTa da gamogo-

nebaTa wyaroa. es qmnilebebi ki adamianis Rirseuli yofis garan-

tiaa. saxelmwifo movalea uzrunvelyos xelovnebis qmilebebisa da 

                                                           
48 Schepens P., Guide to the collective administration of authors rights (the admin-

istration society at the service of authors and users), UNESCO, 2000, CLT-

2000/ws/4, 15. 
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gamogonebebis saimedo dacva 49 . im SemTxvevaSi, roca xelovanis 

uflebebi saTanadodaa daculi, avtoric ufro motivirebulia 

Seqmnas raime axali, magram im viTarebaSi, rodesac avtoris darR-

veuli uflebebisaTvis pasuxi aravis moeTxoveba, iklebs avtoris 

motivacia da mas uqreba axlis Seqmnis survili.   

wina wlebTan SedarebiT, koleqtiuri marTvis organizaciis saq-

mianobaSi aSkara progresi SeiniSneba, magram imisaTvis, rom saav-

toro uflebebis dacvis kuTxiT saqarTvelom saerTaSoriso aspa-

rezze ndoba moipovos,  aucilebelia arsebuli problemebis mogva-

reba. 

                                                           
49 qoCaSvili q., inteleqtualuri sakuTreba, rogorc absoluturi xasia-

Tis aramaterialuri qonebrivi sikeTe da misi dacvis samarTlebrivi reJi-

mi, Jurnali `samarTali~, 2000, N8-9, 46, ix. citireba: ZamukaSvili d., 

samrewvelo sakuTreba, Tbilisi, 1997, 3. 
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ana ToxaZe 

 

dividendis gaucemloba, rogorc mcire  

aqcioneris qonebrivi uflebis SezRudva 

 

Sesavali 

 

kanonis winaSe Tanasworobis principi kerZosamarTlebriv ur-

TierTobaTa formirebasa da masSi monawile subieqtTa Tanabari 

statusis gansazRvras emsaxureba. amavdroulad, es ekonomikuri 

ganviTarebisTvis sacicoxlo elements, misi wesrigis dinamikisaT-

vis mniSvnelovan aspeqts warmoadgens. sakorporacio samarTlis 

evolucia aramxolod ekonomikuri viTarebis mdgradobis SenarCu-

nebis fonze mimdinareobs, aramed Sesabamisi samarTlebrivi safuZ-

vliT sazrdoobs. konstituciiT ganmtkicebul RirebulebaTa ua-

ryofaze orientirebuli nebismieri gadawyvetileba ki, Sesabamisi 

normebis Tanaxmad, gauqmebis platformaze dgas. 

winamdebare statia mcire aqcioneris qonebrivi interesebis gan-

sazRvrasa da samarTlebrivi meqanizmebiT dacvis sakiTxs exeba. 

mogebis miRebis survili _ swored es gaxlavT minoritaris mas-

timulirebeli Zala, romelic aiZulebs mas, ar datovos sazoga-

doeba da misi rentabelurobis SenarCunebaze izrunos. Sesabamisad, 

naSromis pirveli Tavi mogebis miRebis moTxovnasa da dividendis 

arsis Camoyalibebas daeTmoba. meore Tavi sawarmos wminda mogebis 

reinvestirebis mizniT partniorebze dividendis gaunawileblobasa 

da mis Tanmxleb Sedegebs exeba. korporaciuli marTvis daxvewili 

sistema aramxolod mewarme subieqtis warmatebis sawindari, 

aramed partniorul urTierTobaTa mowesrigebisa da balansis Se-

narCunebis meqanizmi gaxlavT. aqtualuria rogorc dominant da 

minoritar aqcionerTa urTierTkavSiri qonebriv urTierTobaTa 

WrilSi, ise maTi statusis borotad gamoyenebis dauSveblobis 

sakiTxi. mesame TavSi swored es ukanaskneli ganixileba.  
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statia upiratesad Sida urTierTobaSi wamoWril erT-erT 

problemur sakiTxs exeba, Tumca gare urTierTobac ar darCeba 

yuradRebis miRma. korporaciebis (da zogadad mewarme subieqtebis) 

warmatebuli funqcionireba mesame pirebTan saxelSekrulebo ur-

TierTobebis damyarebiTa da finansuri saxsrebis gamZlavrebiT 

miiRweva. Sesabamisad, mizanSewonili iqneba arsebul sakiTxTan mi-

marTebiT garesamarTlebrivi urTierTobisa da sawarmos kredito-

rebis moTxovnaTa dakmayofilebis ganxilva ekonomikuri elemente-

bis TandarTviT. 

kvlevis sagans warmoadgens mcire aqcionerisTvis dividendis 

gaucemloba, romelic SedarebiTsamarTlebriv meTodze dayrdnobiT, 

Semdegi Tezisebis analiziT miiRweva: a) mogebis miRebis moTxovnis 

Camoyalibeba da misi aqtualoba mcire aqcionerTaTvis; b) dividen-

dis gaucemlobis samarTlebrivi safuZveli; g) dividendis gaucem-

loba partniorTa da sawarmos kreditorTa interesebis urTierT-

mimarTebis konteqstSi; d) mcire aqcioneris qonebrivi uflebis 

dacvis samarTlebrivi saSualebis gansazRvra: 1) Tavdacvis mniSv-

nelobiT; 2) borotad gamoyenebis SemTxvevaSi.  

 

I. qonebrivi ufleba, rogorc mogebis miRebis moTxovnis bazisi 

 

sazogadoebis dasafuZneblad mogebis miRebis1 mizniT ori an 

meti piris mier erTiani safirmo saxelwodebis qveS samewarmeo 

saqmianobis ganxorcielebaze urTierTTanmxvedri nebis2 gamovlena 

da SeTanxmeba3 ar kmara.4 SenatanTa jerovani ganxorcieleba, ro-

                                                           
1 rogorc samewarmeo saqmianobis erT-erTi maxasiaTebeli elementi. samar-

Tlebrivi safuZveli: `mewarmeTa Sesaxeb~ saqarTvelos kanonis pirveli 

muxlis me-2 punqti. 
2 sazogadoebis dafuZneba aris samoqalaqosamarTlebrivi garigeba,  rom-

lis dadebisTvis aucilebelia yvela monawilis nebis gamoxatva da am 

nebaTa Soris konsesusis arseboba. Wanturia l., niniZe T., mewarmeTa Se-

saxeb kanonis komentari, Tbilisi, 2002, 30; Bevans R. N., Business Organiza-

tions and Corporate Law, New York, 2007, 19.  
3 damfuZnebeli parntiorebi, sxva monawileebi kerZosamarTlebriv garige-

bas deben da miznis miRwevis gzebs swored am SeTanxebis _ wesdebis _ 



118 

gorc partnioris ZiriTadi korporaciuli movaleoba5, Sesabamis 

samarTlebriv Sedegebs iwvevs: a) sawarmosTvis garkveuli odeno-

bis finansur saSualebebze sakuTrebis uflebis gadacemas6; b) aq-

cioneris samarTlebrivi statusis mopovebiT7, sazogadoebasTan da 

TanapartniorebTan dadebuli xelSekrulebis safuZvelze8 qone-

brivi da araqonebrivi uflebebiT aRWurvas. naSromis miznebidan 

gamomdinare yuradReba parntioris qonebriv uflebaze, kerZod, 

dividendis miRebis SesaZleblobaze gamaxvildeba. 

                                                                                                                           
safuZvelze gansazRvraven. Wanturia l., sawesdebo avtonomia sakorpora-

cio samarTalSi, TinaTin wereTlis saxelmwifosa da samarTlis institu-

tis krebuli, samarTlisa da politikuri azrovnebis istoriis narkvevebi, 

wigni I, n. elizbaraSvilis redaqtorobiT, Tbilisi, 2010, 560-561; `wes-

debas sazogadoebis xelSekrulebasac uwodeben~ - burduli i., saaqcio 

samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 171, 398-401; burduli i., 

qonebrivi urTierToba saaqcio sazogadoebaSi, Tbilisi, 2008, 50;  zo-

gierTi avtori sazogadoebis am ZiriTad samarTlebriv dokuments sazoga-

doebis `konstituciadac~ ki moixseniebs -  liluaSvili g., SezRuduli 

pasuxismgeblobis sazogadoeba, Tbilisi, 2005, 103. 
4 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 

399. 
5 ganasxvaveben partniorTa ZiriTad da damatebiT movaleobebs. pirvelSi 

unificirebulia pirveladi Senatanebis ganxorcielebis valdebuleba da 

erTgulebis movaleoba, rac Seexeba meores, igi, aseve, `damoukidebeli 

damatebiTi (paraleluri) valdebulebebis~ saxeliT aris cnobili da 

partniorTa Soris SeTanxmebiT gaformebuli valdebulebebi moiazreba. 

burduli i., Senatanis ganuxorcieleblobis samarTlebrivi Sedegi: uto-

piuri Sexeduleba ss-dan partnioris garicxvis Sesaxeb, `samarTlis Jur-

nali~ #@1-2, 2010, 53-55. 
6 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 121. 
7 aqcioneri aris ss-is wevri, romelic SeZenili qonebis ara ubralo 

mesakuTred, aramed sawarmos Tanamflobelisa da amavdroulad, kapitalis 

bazris samarTlis mixedviT investoris rolSi gvesaxeba, burduli i., 

saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 176, ix., SeniSvna 

60; 240, 358-359; Ebke F. W., Finkin W. M., Introduction to German Law, Neth-

erlands,  1996, 142. 
8 igulisxmeba, wesdeba, sazogadoebis xelSekruleba, QC J. V., Drake D., 

Richardson G., Lightman D., Collingwood T., Minority Shareholders Law, Practice 

and Procedure, 4th ed., New York, 2010, 29. 
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ZiriTadad, sasamarTlosTvis saCivriT mimarTva sazogadoebebis 

mier dividendebis gadauxdelobiT, interesTa konfliqtiTa da aq-

ciebis gamosyidvis proceduris darRveviT aris gamowveuli.9 es, 

gakrveulwilad, naSromis aqtualobazec metyvelebs. 

 

1. dividendi10 _ aqciaSi gamoxatuli qonebrivi uflebiT 

uzrunvelyofili Semosavali 

 

fasiani qaRaldi, romelic uzrunvelyofs mis mflobelze sa-

nivTo uflebas, rogorc qaRaldze da sabuTidan gamomdinare val-

debulebiT uflebas,11 partniors materialuri sargeblis miRebis 

                                                           
9 dividendebis gaunawileblobisa da interesTa konfliqtis SemTxvevaSi _ 

26,7-26,7%, xolo aqciaTa gamosyidvaze _ 20%. korporaciuli marTvis 

saxelmZRvanelo, saqarTvelo, seqtemberi, 2010, saerTaSoriso safinanso 

korporacia (IFC), 133. 
10 laTinurad “dividendum” niSnavs gasayofs. ix., ekonomikis enciklopedi-

uri leqsikoni, mT. red.: silagaZe a., Tbilisi, 2005, 206; ganasxvaveben 

Sualedur, fiqsirebul, cvalebadi ganakveTiT dadgenil, kumulaciur, 

arakumulaciur, wliur dividendebs. Schneeman A., The Law of Corporations 

and Other Business Organizations, 5th ed., New York, 2009, 412-413; kumulaci-

urisgan gansxvavebiT arakumulaciuri dividendis dagrovebas ar uzrunve-

lyofs, mogebis ganawilebis SemTxvevaSi ki partniori gasanawilebel qone-

bas Cveulebriv iRebs. juReli g., kapitalis dacva saaqcio sazogadoebaSi, 

Tbilisi, 2010, 154. wlis bolos mogeba nawildeba saerTo balansis sa-

fuZvelze; Wild Ch., Weinstein S., Smith & Keenan's Company Law, 14th ed., UK, 

2009, 167; korporaciuli marTvis saxelmZRvanelo, saqarTvelo, seqtemberi, 

2010, saerTaSoriso safinanso korporacia (IFC), 125. 
11 fasiani qaRaldebis ekonomikuri kuTxiT klasifikaciis Tanaxmad, ganasx-

vaveben sainvesticio, savaWro da saqonelganmkargav dokumentebs. amgvari 

dayofa damaxasiaTebelia anglo-amerikuli, iaponuri samarTlisTvis. sain-

vesticio fasiani qaRaldebi Tavisi SinaarsiT Seesabameba amerikul samar-

TalSi cnobil “Investment Securities”. zarnaZe e., fasiani qaRaldebis cneba 

da maTi klasifikacia, zurab axvledianis xsovnisadmi miZRvnili krebuli, 

n. elizbaraSvilis redaqtorobiT, Tbilisi, 2004, 95, 98-100; qaRaldis 

mizania uflebis ganxorcielebis maqsimalurad gamartiveba. zarnaZe e., 

saordero fasiani qaRaldi da misi samarTlebrivi mowesrigebis ZiriTadi 

aspeqtebi, `marTlmsajuleba da kanoni~ #2(29), Tbilisi, 2011, 51. 
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SesaZleblobas aniWebs.12 sainvesticio fasiani qaRaldiT (magali-

Tad, obligacia, aqcia, inskrifcia), emitenti kreditorTan erTad 

miRebul aqtivebs marTavs da Semosavlidan13 gadaxdas axorcie-

lebs.14 aqciebidan gamomdinare uflebaTa stabiluroba partniorTa 

interesebis dacvas emsaxureba.15 am ukanasknelis ganxorcielebaSi 

mniSvnelovan rols kanonis winaSe Tanasworobis principi16 asru-

lebs. vaWrobis suliskveTebis SesanarCuneblad saWiroa `yvela 

kanoni xels uwyobdes mas; rom igive kanonebi Tavisi gankargule-

biT dovlaTs anawilebdnen imisda kvalad, rogorc mas vaWroba 

zrdis~17. sawarmos efeqtiani saqmianobis safuZveli partniorTa 

Tanabari mopyrobis principis SenarCuneba SeTanxmebaTa keTilsindi-

sierad Sesruleba gaxlavT18 da ganmtkicebulia qarTuli19, ameri-

kuli20 da germanuli21 sakorporacio samarTliT.22 kanonmdeblobis 

                                                           
12 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 

261. 
13 `Semosavlebis cneba moicavs mogebasa da konpensaciasac~, nadaraia l., 

rogava z., ruxaZe k., bolqvaZeE b., saqarTvelos sagadasaxado kodeqsis 

komentari, wigni pirveli, Tbilisi, 2012, 121; firmis Semosavali sakuTa-

ri produqciis gayidvis Sedegia, warmoebis masalebis SeZenisaTvis gadax-

dili Tanxa _ mTliani danaxarji. menqiu g., ekonomikis principebi, Tbili-

si, 2000, 350. 
14 zarnaZe e., fasiani qaRaldebis cneba da maTi klasifikacia, zurab ax-

vledianis xsovnisadmi miZRvnili krebuli, n. elizbaraSvilis redaqtoro-

biT, Tbilisi, 2004, 99. 
15 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

235. 
16 vrclad ix., burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbi-

lisi, 2010, 330-331. 
17 monteskie S. l., kanonTa goni, d. labuCiZes Targmani, Tbilisi, 1994, 

76. 
18 burduli i., erTgulebis movaleoba, rogorc umravlesobisa da 

umciresobis qmedebebis masStabi sakorporacio samarTalSi (germanuli 

samarTlis magaliTze), `marTlmsajuleba da kanoni~, #4(30), 2012, 63. 
19 `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-3 muxlis me-8 punqti, me-3 

muxlis me-9 punqti, 53-e muxlis me-4 punqti. 
20 “Equal Treatment”, juReli g., kapitalis dacva saaqcio sazogadoebaSi, 

Tbilisi, 2010, 237; biznes korporaciebis modeluri aqtis reformirebu-

li variantis §10.4 ganamtkicebs aqciaTa erTi klasiT uzrunvelyofil 
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kerZosamarTlebriv urTierTobebSi Carevis mizani mxareTa Tanas-

worobis uzrunvelyofa gaxlavT.23 Sesabamisad, yvela mflobeli 

Tanaswouflebiania qaRaldebis klasis mixedviT da masSi gamox-

atuli uflebebis unarianoba damokidebulia aqciis raodenobaze.24 

ekonomistebi firmis25 mogebas gansazRvraven rogorc sxvaobas 

mTlian Semosavalsa da gasayidi saqonlisa Tu momsaxurebis war-

moebis yvela alternatiul danaxarjs Soris.26 sawarmos mogeba 

                                                                                                                           
uflebaTa Tanasworobas. igulisxmeba, “Revised Model Business Corporation 

Act” (SemoklebiT “RMBCA”) Camoyalibda 1946 wels da pirvelad gamoq-

veynda 1950 wels. sxva erTiani aqtebisagan gansxvavebiT, dasaxelebuli 

modeluri kanoni Seqmnilia amerikis sakorporacio samarTlis advokatTa 

komitetis mier, romelic kanonis periodul ganaxlebaze zrunavs. aqtis 

1984 wlis modificirebuli varianti 1960 wels ganxorcielebul cvli-

lebebTan SedarebiT ufro farTo da mniSvnelovani aRmoCnda, Goldstein E., 

The Revised Model Business Corporation Act: Comment and Observation: Revision 

of the Model Business Corporation Act, Texas, 1985,  
<https://litigationessentials.lexisnexis.com/webcd/app?action=DocumentDisplay&cr

aw-

lid=1&doctype=cite&docid=63+Tex.+L.+Rev.+1471&srctype=smi&srcid=3B15&k

ey=ece0164942b55f43b4358e32ef211d91> [19.02.13]; 1984 wlis reformam 

sawesdebo kapitalis koncefcia da misi roli dividendebis ganawilebis 

procesSi uaryo. juReli g., kapitalis dacva saaqcio sazogadoebaSi, 

Tbilisi, 2010, 150, ix., SeniSvna 610.  
21 saaqcio kanonis 53a paragrafi, Торговое уложение Германии, Москва, 

2005. 
22 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

238. 
23 Coing/Honsell, Staudinger Kommentar zum BGB, Einleitung, 2004, RdNr. 65 ff; 

ix. citireba: CaCava s., moTxovnebisa da moTxovnis safuZvlebis konkuren-

cia, Tbilisi, 2011, 5,  
24 jibuti m., yoranaSvili q., `fasiani qaRaldebis bazris Sesaxeb~ saqarT-

velos kanonis komentari, Tbilisi, 2004, 195; Moye E.J., The Law of Busi-

ness Organizations, 6th ed., New York, 2008, 387. 
25 ekonomikur WrilSi `firma~ gulisxmobs rogorc amxanagobebs, iseve 

kompaniebs, korporaciebs, sxva sityvebiT, moiazreba rogorc amxanaguri, 

ise kapitaluri tipis sazogadoebebi, Pettet B., Company Law, 2nd ed., UK, 

2005, 67, ix. sqolio 148. 
26 sxvaoba firmis Semosavalsa da mxolod cxad danaxarjebs Soris. men-

qiu g., ekonomikis principebi, Tbilisi, 2000, 353. 

https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=63+Tex.+L.+Rev.+1471&srctype=smi&srcid=3B15&key=ece0164942b55f43b4358e32ef211d91
https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=63+Tex.+L.+Rev.+1471&srctype=smi&srcid=3B15&key=ece0164942b55f43b4358e32ef211d91
https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=63+Tex.+L.+Rev.+1471&srctype=smi&srcid=3B15&key=ece0164942b55f43b4358e32ef211d91
https://litigation-essentials.lexisnexis.com/webcd/app?action=DocumentDisplay&crawlid=1&doctype=cite&docid=63+Tex.+L.+Rev.+1471&srctype=smi&srcid=3B15&key=ece0164942b55f43b4358e32ef211d91


122 

warmoadgens ekonomikuri saqmianobis27 erTgvar Sedegs, romelic 

finansuri TvalsazrisiT saangariSo periodSi arsebuli Semosav-

lebisa da xarjebis dadebiTi sxvaobis tolia.28 

kompaniaSi29 aqcioneri garkveuli uflebebiT aRiWurveba.30 aq-

cia ganamtkicebs sakuTrebis uflebas ara saaqcio sazogadoebis 

qonebaze, aramed wilze.31 korporaciebi mis damfuZneblebisagan `ga-

                                                           
27 warimarTeba mogebis, Semosavlis an kompensaciis miRebis motiviT, miux-

edavad misi Sedegisa. ix., nadaraia l., rogava z., ruxaZe k., bolqvaZeE b., 

saqarTvelos sagadasaxado kodeqsis komentari, wigni pirveli, Tbilisi, 

2012, 121; rogava z., gadasaxadebi, sadagadasaxado sistema da sagadasaxado 

samarTali, Tbilisi, 2002, 55. 
28 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

263. 
29 saaqcio sazogadoeba struqturiT, saqmianobis warmoebis sididiT, ka-

pitaliT, ra Tqma unda, danarCeni organizaciul-samarTlebrivi formebisa-

gan gansxvavdeba. Sesabamisad, mis aRsaniSnavad mizanSewonilia terminis _ 

`korporacia~ _ gamoyeneba. 2011 wlis mdgomareobiT `mewarmeTa Sesaxeb~ 

saqarTvelos kanonis me-6 muxlis me-4 punqtiT, gansxvavebiT dRevandeli 

realobisgan, saaqcio sazogadoeba korporaciad iwodeboda, xolo danarCen 

formebTan mimarTebiT, sityva `sazogadoebis~ nacvlad, `kompaniis~ gamoye-

nebis SesaZleblobas ganamtkicebda. dRevandeli mdgomareobiT yvela sazo-

gadoeba, maT Soris, saaqcio sazogadoebebi, moqceulia erTi sityvis _ 

`kompaniis~ _ qveS. samarTlebrivi safuZveli: `mewarmeTa Sesaxeb~ saqarT-

velos kanonis me-2 muxlis me-3 muxli. rogorc Cans, qarTuli kanonmdeb-

loba organizaciulsamarTlebriv formebs erTmaneTisgan am konteqstSic 

aRar ganasxvavebs.  
30 QC J. V., Drake D., Richardson G., Lightman D., Collingwood T., Minority 

Shareholders Law, Practice and Procedure, 4th ed., New York, 2010, 158. citire-

bul saxelmZRvaneloSi naxsenebia “Company”. amerikul sakorporacio sa-

marTlaSi sazogadoebebi iyofian orad: amxanagur gaerTianebebad (“partner-

ships”) da korporaciebad (“corporations”), Schneeman A., The Law of Corpo-

rations and other Business Organizations, 5th ed., New York, 2010, XXXVI. 
31 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 

260, 263. iuridiul pirSi aqcia wevrobis uflebas ganamtkicebs; iqve, 

277, ix., sqolio 63; wevrobis instituts kapitaluri tipis sazogadoe-

bebSi aqcesoruli xasiaTi aqvs, saqarTvelos uzenaesi sasamarTlos samo-

qalaqo saqmeTa palatis 2011 wlis 6 ivnisis gadawyvetileba #as-1328-

1170-2010. es ki gamoricxavs wevrobidan gamomdinare uflebebisa da we-

vrobis statusis gancalkevebis daSvebis faqts, burduli i., saaqcio sa-

marTlis safuZvlebi, tomi I, Tbilisi, 2010, 257-258; Sead. Melvin Eisen-
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nyenebul subieqtebad~32 warmosdgebian, Sesabamisad, aqcionerebs mis 

qonebasa Tu valdebulebebTan kavSiri ar aqvT.33 dividendis miRebis 

uflebis realizeba winapirobebis dacviT, wminda mogebis34 far-

glebSi, partnioris qonebrivi uflebis safuZvelze, maTi wilebis 

proporciulad35 xdeba. qonebriv uflebaSi moiazreba sawarmos 

likvidaciis Semdgom qonebis miRebis uflebac36, romelic dividen-

                                                                                                                           
berg-is mosazrebas, romelic araTu korporaciis aqtivebs, aramed mTlia-

nad korporacias aqcionerTa sakuTrebis uflebis obieqtad miiCnevs, 
“…the shareholders own the corporations”, Bainbridge M.S., The New Corporate 

Governance in the Theory and Practice, New York, 2008, 25. 
32 Bainbridge M.S., The New Corporate Governance in the Theory and Practice, 

New York, 2008, 25. korporaciebis pirovnulobis sakiTxTan dakavSirebiT 

araerTi Teoria arsebobs. zogierTi firmas `kontraqtebis erTobliobad~ 

miiCnevs _ “the firm is a set of contracts,” Fama E.F., Agency Problems and the 

Theory of the Firm, Journal Political Economy, 88(2), N.: 2, 1980, 291; `xelSe-

krulebaTa bmulad~ asaxelebs _ “Nexus of contracts”, Martysaari P., Organiz-

ing the firm: Theories of Commercial Law, Corporate Governance and Corporate 

Law, Berlin, 2012, 95; Bainbridge M.S., The New Corporate Governance in the 

Theory and Practice, New York, 2008, 28; `metaforul xelSekrulebas~ uwo-

debs, maxarobliSvili g., mewarme subieqtTa dogmatur-Teoriuli gamijvna 

kapitalur sazogadoebaTa sawyisebze, `samarTlis Jurnali,~ #2, 2011, 

108. zogi ki korporaciebis personalur xasiaTs ubralod ar aRiarebs da 

fiqciuri arsebobis kvalobaze mis individualizacias, personalur xa-

siaTs uaryofs, ix. Milton Friedman-is mosazreba wignSi: Bainbridge M.S., 

The New Corporate Governance in the Theory and Practice, New York, 2008, 25.  
33 Cahn A., Donald C.D., Comparative Company Law, New York, 2010, 260. 
34 `mogebis miReba qonebriv-samarTlberivi miznis identuria~, burduli i., 

saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 404, ix., sqolio 

33. 
35 Wild Ch., Weinstein S., Smith & Keenan's Company Law, 14th ed., UK, 2009, 

167. “Pro-rata,” rac gulisxmobs dividendis miRebas partnioris mflobe-

lobaSi arsebuli wilis proporciulad, aRniSnavs proporaciul ganawi-

lebas: <http://www.investopedia.com/terms/p/pro-rata.asp#axzz2LKwhKjfW 

[18.02.11];  
<http://financial-dictionary.thefreedictionary.com/pro+rata> [18.02.11].  
36 `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-14 muxlis me-9 punqti. 

partnioris SemosavalTa ricxvs, SesaZlebelia, mivakuTvnoT aqciaTa 

gamosyidviT, satendero SeTavazebiT an Tundac savaldebulo miyidvis 

institutiT miRebuli kompensacia. es Tanxac dividendis mniSvnelobisgan 

imijneba. jibuti m., yoranaSvili q., `fasiani qaRaldebis bazris Sesaxeb~ 

http://www.investopedia.com/terms/p/pro-rata.asp#axzz2LKwhKjfW
http://financial-dictionary.thefreedictionary.com/pro+rata
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dis cnebisgan imijneba da Semosavlis kategorias miekuTvneba. divi-

dendi sawarmos mier aqcionerTa investiciebis sanacvlod gace-

muli sargeblis, materialuri dovlaTis ZiriTad formas war-

moadgens.37 germanuli saaqcio kanonis wminda mogebis dafinansebis 

wyarod sabalanso mogeba saxeldeba, romelic wliuri an mTliani 

Semosavlebis odenobis tolia.38 distribucia aqcionerebze wilis 

proporciulad, ara sawarmos Sida wyarodan, aramed Semosavlebi-

dan39 da ZiriTadad fuladi saxiT xorcieldeba.40  

dividendi mxolod fuladi saxiT ar gaicema41. igi SeiZleba 

iyos nebismieri ekonomikuri Rirebulebis mqone obieqti42, ro-

                                                                                                                           
saqarTvelos kanonis komentari, Tbilisi, 2004, 200; juReli g., 

kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 234; Wanturia l., 

niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 2002, 182-183. 
37 SeiZleba sxvanairi ganmartebac mivusadagoT _ korporaciis Semosavlis 

partniorebze gasanawilebeli qoneba, juReli g., kapitalis dacva saacio 

sazogadoebaSi, Tbilisi, 2010, 199; Moye E.J., The Law of Business Organiza-

tions, 6th ed., New York, 2008, 387; Schneeman A., The Law of Corporations and 

Other Business Organizations, 5th ed., New York, 2009, 410-411.  
38 iqve, 262.  
39 Semosavlebs (“Earnings”) gamoklebuli gadasaxadebi (“Taxes”) tolia 

wminda mogebis (“Net Income”), anu wminda mogeba ganimarteba, rogorc 

Semosavlebisa da gadasaxadebis sxvaoba. “Available earnings after taxes for 

common stockholders are defined as net income”, Frankfurter M.G., Wood G.B., 

Wansley J., Dividend Policy: Theory and Practice, USA, 2003, 136; Schneeman A., 

The Law of Corporations and Other Business Organizations, 5th ed., New York, 

2009, 410. 
40 Frankfurter M.G., Wood G.B., Wansley J., Dividend Policy: Theory and Prac-

tice, USA, 2003, 3. 
41 fuladi saxiT dividendis gacema yvelaze ufro gavrcelebuli, martivi 

forma gaxlavT. arsebobs sxva formac _ qonebis saxiT SeiZleba gaices 

obligaciebi, moZravi qoneba da a.S. Schneeman A., The Law of Corporations 

and Other Business Organizations, 5th ed., New York, 2009, 411-412. 
42 aqciis saxiT gacemuli dividendi, sawarmos qoneba da sxva. nadaraia l., 

rogava z., ruxaZe k., bolqvaZeE b., saqarTvelos sagadasaxado kodeqsis 

komentari, wigni pirveli, Tbilisi, 2012, 72-73. dividendis saxiT SeiZle-

ba gaices aqciebi, obligaciebi, da sxva qoneba, romlis distribucias 

Tavad korporacia axdens, Clark Ch. R., Corporate Law, USA, 1986, 593-594. 

aqciebis dividendis saxiT gacemis SemTxvevaSi partniorTa mflobelobaSi 

arsebuli qaRaldebis odenoba izrdeba, Tumca sawarmos kapitalSi part-

niorTa monawileoba ucvlelia. StatebSi amgvari aqciebis ganawilebis or 
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melic wminda mogebidan uflebamosili organos mier miRebuli 

gadawyvetilebis safuZvelze nawildeba.43 magaliTad, saaqcio divi-

dendi, romelic partniorTa Soris wilebis proporciulad usa-

syidlo aqciebis ganawilebas gulisxmobs.44 gasanawilebeli Tanxis 

odenoba ki sawarmos rentabelurobis koeficientis pirdapirpro-

porciulia. 

aqciis mflobelobidan45 gamomdinare, partnioris interesi ori 

ZiriTadi segmentisgan Sedgeba: a) qonebrivi uflebebi; b) korpora-

ciis kontrolsa da marTvaSi monawileobis miRebis SesaZleb-

loba.46 araqonebrivi uflebebiT sargeblobis survilis arqonis 

SemTxvevaSi piri privilegirebul aqcias SeiZens, romelic, Cveule-

brisamebr,47 mxolod mogebis upiratesad miRebis uflebiT aris 

                                                                                                                           
ZiriTad wyaros asaxeleben: a) korporaciis saxazino aqciebi (“Treasury 

Shares”) da b) nebadarTuli, magram gamouSvebeli aqciebi (“Authorized-but-

unissued”), Moye E.J., The Law of Business Organizations, 6th ed., New York, 

2008, 390-391; burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbili-

si, 2010, 238.  
43 “Non-cash asset”, Davies P., Prentice D. D., Gower's Principles of Modern Com-

pany Law, London, 1997, 281.  
44 usasyidlo aqciebis gamoSveba nametis an `misi nawilis kapitalSi moq-

ceviT~ xdeba. korporaciisaTvis, sazogadoebis qonebisaTvis amgvari divi-

dendis ganawileba ufro usafrTxoa, juReli g., kapitalis dacva saaqcio 

sazogadoebaSi, Tbilisi, 2010, 200. “Dividends may be paid in cash, in proper-

ty, or in shares of the corporation's capital stock”, Delaware General Corporation 

Law sec. 173, <http://delcode.delaware.gov/title8/c001/sc05/index.shtml > 

[19.02.13]. 
45 radgan aqciis mesakuTre mxolod sazogadoebaa da Sesabamisad, es iqneba 

dividendi Tu likvidaciis Semdgom misaRebi qoneba, partniors sakuTrebis 

uflebiT ar ekuTvnis, burduli i., saaqcio samarTlis safuZvlebi, tomi 

I, Tbilisi, 2010, 263. partniorebi mxolod ekonomikuri gagebiT 

iwodebian mesakuTreebad da ara samarTlebrivi, uflebrivi mniSvnelobiT, 

Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 

2002, 59, sqolio 15. 

46 McCahery A.J., Vermeulen P.M. E., Topics in Corporate Finance, Amsterdam, 

2005, 26. Bevans R. N., Business Organizations And Corporate Law, New York, 

2007, 210. 
47 igulisxmeba, Tu wesdebiT sxva ram ar aris dadgenili. es sawesdebo 

avtonimiis, TviTregulirebis principze _ “Self-regulation Principle” _ mi-
uTiTebs. sawesdebo avtonomiis principis Sesaxeb ix., Wanturia l., sawes-

http://delcode.delaware.gov/title8/c001/sc05/index.shtml
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aRWurvili. qonebrivi da araqonebrivi uflebebis urTierTgamijv-

nis miuxedavad, aRiarebulia, rom meore (e.i. araqonebrivi) ekono-

mikuri interesebisken, maSasadame, pirvelisken aris mimarTuli.48 

`Cveulebrivi da privilegirebuli aqciebis mflobelebs dividend-

Tan dakavSrirebiT gansxvavebuli uflebebi aqvT~ da mogebis mo-

culoba, misi gacemis procedura sazogadoebis wesdebiT gani-

sazRvreba.49 privilegirebul aqcionerze50 gasacemi dividendis 

odenoba winaswar aris dadgenili, Cveulebrivi aqciiT uzrunve-

lyofili Tanxisgan gansxvavebiT, romlis odenoba damokidebulia 

sazogadoebis Semosavlianobisa da mogebis gamoyenebis politikaze.  

 

                                                                                                                           
debo avtonomia sakorporacio samarTalSi, TinaTin wereTlis saxelmwi-

fosa da samarTlis institutis krebuli, samarTlisa da politikuri 

azrovnebis istoriis narkvevebi, wigni I, Tbilisi, 2010, 566-568. zogadad, 

sakorporacio samarTalSi TviTregulirebaze damyarebuli aqtebis tradi-

cia saTaves inglisuri samarTalidan iRebs. kerZod, 1992 wels britaneT-

Si e.w. `kadburis komisiis~ (“Cadbury Commision”) mier iqna miRebuli 

“Code of Best Practice”, Wanturia l., korporaciuli marTva da xelmZRva-

nelTa pasuxismgbeloba sakorporacio samarTalSi, Tbilisi, 2006, 186, 

ix., SeniSvna 63. 
48 Bottomley S., The Constitutional Corporation (Rethink Corporate Governance), 

USA, 2007, 116. 
49 korporaciuli marTvis saxelmZRvanelo, saqarTvelo, seqtemberi, 2010, 

saerTaSoriso safinanso korporacia (IFC), 124. 
50 privilegirebuli aqciis mflobelis interesi maRali dividendis miRe-

biT Semoifargleba, xolo misi moTxovnis daukmayofileblobis SemTxveva-

Si igi xmis uflebis mqone aqciad gardaiqmneba, burduli i., saaqcio sa-

marTlis safuZvlebi, tomi I, Tbilisi, 2010, 231, 333. mogebis miRebis 

upiratesad dakmayofilebis uflebis miuxedavad, Cveulebrivi aqciis 

mflobels ufro meti SesaZlebloba aqvs, gacilebiT maRali dividendi 

miiRos, vidre privilegirebuli aqciis mflobelma, romlis dividendis 

moculobaze korporaciis mogebis gafarToveba zegavlenas ar axdens, ix., 

iqve, 337. 
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2. aqcioneri sazogadoebis kreditoris rolSi51: dividendis 

saxiT mogebis miRebis winapiroba 

 

mewarme subieqtis warmateba, rogorc partniorTa koleqtiuri 

neba,52 biznes korporaciis miznis _ mogebis miRebis53 _ sawinda-

ria. dividendis miRebis uflebiT ki TiToeuli aqcioneri sargeb-

lobs.54 wminda mogebis ganawilebis Sesaxeb gadawyvetilebis miRe-

bidan mis gacemamde aqciis gasxvisebis SemTxvevaSic ki Tanxas fa-

siani qaRaldis ara axali, aramed yofili mflobeli miiRebs,55 e.i. 

ara myidveli, aramed gamyidveli.  

                                                           
51 qveTavis dasaTaurebis dros vixelmZRvanele profesor irakli burdu-

lis wignSi, saaqcio samarTlis safuZvlebi, tomi I, arsebuli erT-erTi 

qveTaviT, ix., iqve, 367-369; aseve, burduli i., qonebrivi urTierToba 

saaqcio sazogadoebaSi, Tbilisi, 2008, 178-179.  
52 “Success means what the members collectively want the company to achieve,” 
Hansard, 6 February 2006, vol 678, P 100, Cols GC 255-6; ix. citireba: QC J. 

V., Drake D., Richardson G., Lightman D., Collingwood T., Minority Shareholders 

Law, Practice and Procedure, 4th ed., New York, 2010, 12. 
53 “A business corporation is organized and carried on primarily for the profit of the 

stockholders”, Case: Dodge v. Ford Motor Co. 170 N.W. 668 (Mich. 1919), Hurst 

R. Th., William A. G., Cases and Materials on Corporations, US, 1999, 284. 
54 lazaraSvili l., mcire aqcioneris cneba, TinaTin wereTlis saxelmwi-

fosa da samarTlis institutis krebulSi: Tanamedrove sakorporacio 

samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 2009, 257; ji-

buti m., yoranaSvili q., `fasiani qaRaldebis bazris Sesaxeb~ saqarTvelos 

kanonis komentari, Tbilisi, 2004, 200. 
55 aSS-s samarTlis mixedviT, Moye E.J., The Law of Business Organizations, 

6th ed., New York, 2008, 390.  Sead. saqarTvelos uzenaesi sasamarTlos sa-

moqalaqo saqmeTa palatis 2011 wlis 6 ivnisis gadawyvetileba #as-1328-

1170-2010. aRniSnul gadawyvetilebaSi partnioris qonebrivi ufleba misi 

statusis Tanmdev, aqcesorul uflebad aris dasaxelebuli, rac udavoa. 

sakasacio sasamarTlom aqciis gacemis SemTxevaSi dividendis moTxovnis 

ufleba mis axal mflobels anu myidvels mianiWa. zogadad, dividendis 

miRebis ufleba aqvT im partniorebs, romelTa mflobelobaSia aqciebi 

dividendis saaRricxvo TariRis dRis samuSao drois dasrulebisas, ji-

buti m., yoranaSvili q., `fasiani qaRaldebis bazris Sesaxeb~ saqarTvelos 

kanonis komentari, Tbilisi, 2004, 201-203. 
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qarTuli sakoporacio samarTlis evoluciuri periodi or seg-

mentad iyofa: 1) 1994 wlisdan56 2008 wlamde57 da 2) 2008 wli-

dan dRemde; ganxorcielebuli cvlilebebi mogebis ramdenjerme 

ganawilebis SesaZleblobis sakiTxsac Seexo.58 qarTuli kanonmdeb-

lobiT partniorebs dividendis gacema nebismier dros SeuZliaT, 

rac sazogadoebis kapitalis dacvas naklebad uzrunvelyofs.59 

zogadad, arsebobs garkveuli SezRudvebi: dividendebi ar nawil-

deba aqcionerTa mier agrerirebuli qonebidan,60 partniorebs divi-

                                                           
56 1994 wlis 28 oqtombers saqarTvelos parlamentma `mewarmeTa Sesaxeb~ 

saqarTvelos kanoni erTxmad miiRo, ix. Wanturia l., kanoni mewarmeTa 

Sesaxeb da sakorporacio samarTlis warmoSoba saqarTveloSi, sergo 

jorbenaZesadmi miZRvnili saiubileo krebuli, n. elizbaraSvilis redaq-

torobiT, Tbilisi, 1996, 35. 
57 igulisxmeba, 2008 wlis 14 marts kanonSi ganxorcielebuli cvlile-

bebi. liberaluri midgomis damkvidreba ganxorcielebuli reformis Sede-

gia, rac `biznesis keTebis~ gamartivebis  mizniT ganxorcielda. burduli 

i., Tanamedrove qarTuli sakorporacio samarTali (mokled mimoxilva), 

roman Sengeliasadmi miZRvnil saiubileo krebuli, samarTlis problemebi, 

n. elizbaraSvilis redaqtorobiT, Tbilisi, 2012, 227. 
58 burduli i., Tanamedrove qarTuli sakorporacio samarTali (mokled 

mimoxilva), roman Sengeliasadmi miZRvnil saiubileo krebuli, samarTlis 

problemebi, n. elizbaraSvilis redaqtorobiT, Tbilisi, 2012, 229-230; 

Sead., 1994-2007 wlis mdgomareobiT `mewarmeTa Sesaxeb~ kanons. qiria a., 

sakorporacio samarTlis sistema saqarTveloSi, sakorporacio samarTlis 

krebuli I, i. burdulis redaqtorobiT, Tbilisi, 2011, 39. 
59 `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-8 muxli. burduli i., sa-

wesdebo kapitali da misi funqciebi, TinaTin wereTlis saxelmwifosa da 

samarTlis institutis krebuli, Tanamedrove sakorporacio samarTlis 

Teoriuli da praqtikuli sakiTxebi, n. elizbaraSvilis redaqtorobiT, 

Tbilisi, 2009, 250. burduli i., saaqcio samarTlis safuZvlebi, tomi I, 

Tbilisi, 2010, 156, 166. qarTuli sakorporacio samrTali ar adgens mo-

gebis garkveuli nawilis sazogadoebaSi datovebas, mis akumulirebas sa-

zogadoebis miznebisTvis, qiria a., sakorporacio samarTlis sistema sa-

qarTveloSi, sakorporacio samarTlis krebuli I, i. burdulis redaqto-

robiT, Tbilisi, 2011, 39. 
60 Wild Ch., Weinstein S., Smith & Keenan's Company Law, 14th ed., UK, 2009, 

160; Armour J., Hansmann H., Kraakman R., Agency Problems, Legal Stratagies, 

and Enforesment, Harward Law School John M. Olin Center for Law, Economics 

and Business Discussion, Paper Series, Paper 631, Cambridge, 2009, 6, 

<http://lsr.nellco.org/harvard_olin/631/> [07.02.2013]; 

http://lsr.nellco.org/harvard_olin/631/
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dendis saxiT sazogadoebis mier warmoebuli produqciis moxovna 

ekrZalebaT,61 dauSvebelia dividendis garda sxva Tanxis gadaxda62. 

ganawilebisa Tu gaunawileblobis indikatori korporaciaSi arse-

buli finansuri angariSi, qonebis sabazro Rirebuleba, xarjTaR-

ricxva gaxlavT.63 mZlavri finansuri mdgomareobis ararsebobis 

SemTxvevaSic mogebis miRebis moTxovnis ufleba partniors mainc 

aqvs, rac aqciiT uzrunvelyofili qonebrivi uflebidan gamomdina-

reobs. es ar niSnavs, rom sazogadoeba vadlebulia aqcioners ga-

moucxadebeli dividendi gadauxados64.  

mogebis ganawileba korporaciis qonebis gadinebas gulisx-

mobs65, Sesabamisad, logikuria misi (e.i. mogebis dividendis saxiT 

                                                                                                                           
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1436555  > [ 07.02.2013]. 
61 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 

2002, 439. 
62 evropis sazogadoebis Sesaxeb dadgenilebis mixedviT, sazogadoebis 

qonebidan gadaxda im SemTxvevaSi ganxorcieldeba, Tu aqtivi pasivs 

faravs, sabalanso tests akmayofilebs. direqtivis Tanaxmad, saaqcio 

sazogadoebebis aqcionerTaTvis dividendis garda, Tu sawesdebo kapitals 

Semcirebis saxiT safrTxe ar emuqreba, sxvagvari anazRaurebis miReba (ra 

Tqma unda, aq ar igulisxmeba SemTxveva, rodesac piri sazogadoebis 

TanamSromelia an Tu korporaciasTan saxelSekrulebo urTierTobaSi 

imyofeba) akrZalulia. 2008 wlis 25 ivniss evropis komisiis mier 

warmodgenili proeqti, romelic 2009 wlis 10 marts evropis 

parlamentma ganixila da moiwona, Wanturia l., evropis kavSiris 

moqmedebis gegma, wereTlis saxelmwifosa da samarTlis institutis 

krebuli, Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli 

sakiTxebi, n. elizbaraSvilis redaqtorobiT, Tbilisi, 2009, 468. 
63 Moye E.J., The Law of Business Organizations, 6th ed., New York, 2008, 388. 
64 Schneeman A., The Law of Corporations and Other Business Organizations, 5th 

ed., New York, 2009, 412. Wild Ch., Weinstein S., Smith & Keenan's Company 

Law, 14th ed., UK, 2009, 165. `mewarmeTa Sesaxeb~ saqarTvelos knanonis  52-e 

muxlis pirveli punqtis Tanaxmad, `dividendis uciloblad gacemis Sepi-

reba baTilia~. korporaciebs ar akisriaT raime saxis movaleoba part-

niorTa winaSe, Bevans R. N., Business Organizations And Corporate Law, New 

York, 2007, 221; Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komen-

tari, Tbilisi, 2002, 440. Tu ra SemTxvevaSi aris dividendebis gacema, 

ix., Pettet B., Company Law, 2nd ed., UK, 2005, 291-292. 
65 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

199. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1436555
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ganawilebis) ganTavseba sazogadoebis pasivis, valdebulebebis 

mxares. rodesac miiReba gadawyvetileba dividendebis ganawilebaze, 

piri aRiWurveba kreditoruli uflebiT, rac sazogadoebis winaSe 

partnioris moTxovnis uflebas ganamtkicebs.66 es ukanaskneli 

kvlav korporaciisa da partniorTa67 gancalkevebul arsebobas 

adasturebs.68 

 

II. wminda mogebis gaunawileblobis samarTlebrivi safuZveli 

 

nebismieri gadasaxadis safuZveli aris piris Semosavali, ro-

melic ekonomikuri saqmianobis Sedegs warmoadgens.69 dividendi 

gaicema  aqcionerebze im Tanxebidan, rac firmaSi dabegvris Semdeg 

rCeba.70 ekonomikuri brunvis monawileni mogebis an sargeblis op-

timirebis mizniT, racionalur gadawyvetilebebs iReben.71 swored 

amgvar gadawyvetilebaTa erT-erT magaliTs reinvesticiac72 unda 

                                                           
66 igulisxmeba, rom aqcioneri kreditoris statuss Sida urTierTobidan 

iZens da ara calke raime saxelSekrulebo urTierTobis safuZvelze, 

burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 368-

369, 225, ix., sqolio 266; Wanturia l., niniZe T., mewarmeTa Sesaxeb ka-

nonis komentari, Tbilisi, 2002, 246. 
67 igulisxmebian, rogorc damfuZneblebi, ise pirebi, romlebic SemdgomSi 

korporaciis aqciebs iZenen, ix., burduli i., saaqcio samarTlis safuZ-

vlebi, tomi I, Tbilisi, 2010, 235, ix., SeniSvna 306. 
68 korporaciis ganyenebul `arsebad~ aRqmis Sesaxeb ix., iqve.   
69 rogava z., gadasaxadebi, sadagadasaxado sistema da sagadasaxado samar-

Tali, Tbilisi, 2002, 53. 
70 Frankfurter M.G., Wood G.B., Wansley J., Dividend Policy: Theory and Prac-

tice, USA, 2003, 3. kapitalis nametis gadamxdelad mxolod is fizikuri Tu 

iuridiuli piri miiCneva, romelic kapitalidan Semosavals dividendebis 

an procentebis saxiT iRebs, Sengelia r., safinanso samarTali, Tbilisi, 

2004, 310. 
71 qiria a., sakorporacio samarTlis sistema saqarTveloSi, sakorporacio 

samarTlis krebuli I, i. burdulis redaqtorobiT, Tbilisi, 2011, 29. 
72 “Dividend Reinvestment Plan”, “DRIPs” saxelwodebiT aris cnobili. mis 

Tanamedrove formas “Direct Purchase Plan (DPP)” uwodeben. iTargmenaba, 

rogorc pirdapiri SeZenis gegma. reinvesticiiT jer kidev 1920-1930 

wlebSi araerTi amerikuli korporacia sargeblobda. Frankfurter M.G., 

Wood G.B., Wansley J., Dividend Policy: Theory and Practice, USA, 2003, 45, 49, 
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mivakuTvnoT. adamianebi bedaven SeZenilis `sasworze dadebas ufro 

metis mosagebad; isini risks mimarTaven mxolod rogorc mogebis 

saSualebas.~73 savsebiT SesaZlebelia, rom wminda mogebis gaunawi-

leblobis Sesaxeb iqnas miRebuli gadawyvetileba, romelic saer-

To krebis eqskluziur uflebas warmoadgens.74 aqcionerebs moge-

bis sazogadoebis kapitalSi dabruneba saSemosavlo gadasax-

adebisgan ar aTavisuflebT.75 reinvesticiiT aramxolod sazoga-

doebis mZlavri safinanso momavlis uzrunvelyofa xdeba, aramed 

kreditorTa dacvis mcireodeni garantic iqmneba. SeiZleba rTuli 

dasajerebelia, magram dRemde arsebul sakmaod did korporaciebs, 

rogoric gaxlavT “Microsoft”, “Apple Computer”, “FedEx” _ ara-

sdros gadauxdiaT dividendi,76 Tumca bazarze sakmaod konku-

rentul mewarme subieqtebad miiCnevian77. 
 

1. uflebamosili organos gadawyvetileba da misi samarTliano-

bis farglebis dadgena 
 

umciresobisa da umravlesobis urTierTbalansis SenarCunebis 

mizani aris sazogadoebis xangrZlivi arseboba, misi finansuri gan-

                                                                                                                           
55; Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 

2002, 438. 
73 monteskie S. l., kanonTa goni, d. labuCiZis Targmani, Tbilisi, 1994, 

352. 
74 Wanturia l., niniZe T., mewarmeTa Sesaxeb kanonis komentari, Tbilisi, 

2002, 378. 
75 “The shareholder, however, is responsible for the payment of income tax, as if 

the dividend has been actually received,” Frankfurter M.G., Wood G.B., Wansley J., 

Dividend Policy: Theory and Practice, USA, 2003, 44. ganasxvaveben iseT inves-

torebs, romelTac gadasaxadebi saerTod ar ekisrebaT, e.w. “untaxed inves-

tors” da romelTac SedarebiT ufro naklebi gadasaxadi aqvT _ “lightly 

taxed investors”, Clark Ch. R., Corporate Law, USA, 1986, 597. 
76 Frankfurter M.G., Wood G.B., Wansley J., Dividend Policy: Theory and Prac-

tice, USA, 2003, 188. 
77 `forbsis~ (“Forbes”) statistikuri monacemebiT yvelaze Zlevamosil 

brendad “Apple” miiCneva 108 miliard dolariani wliuri SemosavliT, 

meore adgils wliuri SemosavliT “Microsoft”-i, 73 miliardi dola-

riT, ikavebs, 
<http://www.forbes.com/powerful-brands/ > [7.02.2013]. 

http://www.forbes.com/powerful-brands/
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viTareba da ara maT Soris interesTa konfliqtis an azrTa sxva-

dasxvaobis aRmofxvra.78 es logikuria da amis mizezia: a) aramxo-

lod erTamenTis (e.i. partniorebs Soris), aramed sazogadoebis 

winaSe erTgulebis movaleobis79 arseboba, rac, Tavis mxriv, aq-

cioneris pirad miznebs boWavs; b) erT sazogadoebaSi aqcionerTa 

Soris sruli harmonia iSviaTia. magram orive mxares mewarme sub-

ieqtis rentabelurobis SenarCunebis survili, mogebis maqsimizacia 

da bazarze kargi reitingis mopoveba aerTianebs. amis savaldebulo 

elementi ki partniorebs Soris rig sakiTxebze konsesusis arse-

boba gaxlavT.80 

`saaqcio sazogadoebis neba swored saerTo krebaze formir-

deba~.81 `qonebrivi uflebebi im aqcioneris gankargulebaSi imyo-

feba, romelsac realurad Seswevs sawarmos marTvaze da xelmZRva-

nelobaze kanonieri kontrolisa da zemoqmedebis ganxorcielebis 

unari.~82 sazogadoebis xelmZRvanelobaSi mcire aqcioneris susti 

monawileobidan gamomdinare,83 sazogadoebis marTvis sadaveebi upi-

                                                           
78 kniperi r., umciresobaSi myofi partnioris uflebebis dacva 

saqarTvelos samewarmeo samarTlis mixedviT, germanul-qarTul 

simpoziumSi: sakorporacio samarTlis ganviTarebis problemebi 

saqarTveloSi, Tbilisi, 2000, 99. 
79 erTgulebis movaleobis, rogorc aqcioneris erT-erTi ZiriTadi 

korporaciuli valdebulebis, ufro vrcel ganxilvas naSromis IV Tavi 

daeTmoba. 
80 Bottomley S., The Constitutional Corporation (Rethink Corporate Governance), 

USA, 2007, 115. 
81 burduli i., mcire aqcioneris uflebaTa farglebis borotad gamoyeneba 

da misi gavlena sakorporacio samarTlebrivi urTierTobebis ganviTare-

baze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), TinaTin wereTlis 

saxelmwifosa da samarTlis institutis krebuli, Tanamedrove sakorpo-

racio samarTlis Teoriuli da praqtikuli sakiTxebi, n. elizbaraSvilis 

redaqtorobiT, Tbilisi, 2009, 262; Pettet B., Company Law, 2nd ed., UK, 

2005, 214. 
82 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 

266-267. 
83 lazaraSvili l., mcire aqcioneris cneba, TinaTin wereTlis saxelmwi-

fosa da samarTlis institutis krebuli, Tanamedrove sakorporacio sa-

marTlis Teoriuli da praqtikuli sakiTxebi, n. elizbaraSvilis redaq-

torobiT, Tbilisi, 2009, 256. 
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ratesad umravlesobaSi myof aqcionerTa da xelmZRvanelTa xelSia 

moqceuli.84 es ki dominanturi mdgomareobis borotad gamoyenebis 

safuZvelze minoritarTa uflebebis Selaxvis ufro did safrTxes 

qmnis. sazogadoebisaTvis zianis miyeneba danarCeni parn-

tiorebisaTvis zianis miyenebas niSnavs.85 TiToeuli gadawyvetileba 

sazogadoebis interess unda emsaxurebodes da ara piradi, aramed 

korporaciis miznebidan gamomdinareobdes. rodesac distribuciis 

wesi aris marTebuli da saTanado, igi sargebels uzrunvelyofs, 

sawinaaRmdego SemTxvevaSi ki - xarjebs.86 Sesabamisad, am konkre-

tul SemTxvevaSic uflebamosili organos gadawyvetileba divi-

dendis ganawilebaze rigi winapirobebis dacviT unda iqnas miRe-

buli. windaxeduloba (“Deliberation”), rogorc gadawyvetilebis mi-

Rebis procesTan SeTavsebadi elementi, umravlesobaSi myof aqcio-

nerTa mier miRebuli gadawyvetilebis kanonierebis indikatori 

gaxlavT.87 maSasadame, upirveles yovlisa, saqarTvelos kanoniT 

dividendis ganawilebis sakiTxze gadawyvetilebis mimRebi organos 

cneba (aSS-sa da germanuli samarTlis magaliTze) ganixileba, 

SemdgomSi ki - miRebuli gadawyvetilebis kanonierebis sakiTxi.  

 

                                                           
84 burduli i., mcire aqcioneris uflebaTa farglebis borotad gamoyeneba 

da misi gavlena sakorporacio samarTlebrivi urTierTobebis ganviTare-

baze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), TinaTin wereTlis 

saxelmwifosa da samarTlis institutis krebuli, Tanamedrove sakorpo-

racio samarTlis Teoriuli da praqtikuli sakiTxebi, n. elizbaraSvilis 

redaqtorobiT, Tbilisi, 2009, 292. 
85 burduli i., sawesdebo kapitali da misi funqciebi, TinaTin wereTlis 

saxelmwifosa da samarTlis institutis krebuli, Tanamedrove sakorpo-

racio samarTlis Teoriuli da praqtikuli sakiTxebi, n. elizbaraSvilis 

redaqtorobiT, Tbilisi, 2009, 253. 
86 Armour J., Hansmann H., Kraakman R., Agency Problems, Legal Strategies, and 

Enforesment, Harward Law School John M. Olin Center for Law, Economics and 

Business Discussion, Paper Series, Paper 631, Cambridge 2009, 8, 

<http://lsr.nellco.org/harvard_olin/631/  > [07.02.2013], 

<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1436555  > [07.02.2013]. 
87 Bottomley S., The Constitutional Corporation (Rethink Corporate Governance), 

USA, 2007, 115. avtoris mosazrebiT, windaxeduloba gadawyvetilebis miRe-

bis procesSi mowileobis miRebis aucileblobas ar gulisxmobs, iqve, 117. 

http://lsr.nellco.org/harvard_olin/631/
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1436555
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1.1. uflebamosili organos cneba 

 

dividendebis ganawilebis sakiTxTan angloamerikuli samarTali, 

kontinenturi evropis sakorporacio samarTalTan SedarebiT, me-

tad liberaluria.88 ekonomikur WrilSi firma ganimarteba dasax-

uli gegmebisa da ganxorcielebadi miznebis kompleqtad, erTobli-

obad, romlis xelmZRvaneli uflebamosilia TanamflobelTa sake-

TildReod gankargos sazogadoebis qoneba.89 amerikul sakorpora-

cio samarTalSi, gansxvavebiT90 qarTuli da  germanuli samarTli-

sagan, sadac mogebis ganawileba organulad parntiorTa krebis 

funqcias warmoadgens, gadawyvetilebis miRebaze uflebamosil or-

ganod direqtorati gvevlineba91. iqidan gamomdinare, rom sawarmos 

finansuri menejmenti direqtorTa kompetencias ganekuTvneba, wina-

dadebas dividendis gamocxadebisa da ganawilebis Sesaxeb, 

xelmZRvanelebi SeimuSaveben.92 isini sameTvalyureo sabWos gasana-

wilebel dividendTa konkretuli odenobis Sesaxeb winadadebiT 

                                                           
88 Cahn A., Donald C.D., Comparative Company Law, New York, 2010, 220. 
89 Coase R., „The Nature of Firm‟ Economica, New Series, IV, 396 (1937); ix. 

citireba: Pettet B., Company Law, 2nd ed., UK, 2005, 222, 67, ix. sqolio 

149, < http://web.cenet.org.cn/upfile/30998.pdf > [27.02.2013]. 
90 Schulz M., Wasmeier O., The law of Business Organizations, Berlin, 2012, 49; 

burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 164. 
91 Tumca sawesdebo avtonomiis farglebSi am uflebamosilebis delegire-

ba sazogadoebis xelmZRvanelzec aris SesaZlebeli, burduli i., saaqcio 

samarTlis safuZvlebi, tomi I, Tbilisi, 2004, 151, sqolio 39, 156, 

sqolio 57.  
92 `mewarmeTa Sesaxeb~ kanonis Sesabamisad wardgenil winadadebas saerTo 

kreba ganixilavs, juReli g., kapitalis dacva saaqcio sazogadoebaSi, 

Tbilisi, 2010, 261. 

http://web.cenet.org.cn/upfile/30998.pdf
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mimarTaven,93 ris Semdegac parntiorTa kreba gadawyvtilebas 

ubralo umravlesobiT iRebs.94  

amerikul samarTalSi SesaZlebelia mogebis weliwadSi ramden-

jerme ganawileba.95 gadawyvetilebas bordi96 iRebs, Tumca wesde-

bis safuZvelze SeiZleba aqcionerTa saerTo krebis Tanxmobac iyos 

savaldebulo.97 aqcionerebs direqtorTa mier rekomendirebuli, 

dadgenili dividendis odenobaze metis moTxovnis ufleba ar aqvT, 

magram SesaZlebelia ufro naklebi odenobiT Tanxis gacema.98 gasa-

                                                           
93 ra Tqma unda, im SemTxvevaSi, Tu sameTvalyureo sabWo aris sazogadoe-

baSi, `mewarmeTa Sesaxeb~ saqarTvelos kanonis 57-e muxlis pirveli punq-

ti. iqidan gamomdinare, rom sameTvalyureo sabWos ararsebobis SemTxveva-

Si, misi funqciebi danarCen organoebze nawildeba, am organos aryofnis 

dros, direqtori wliuri da sameurneo angariSebis Sedgenis Semdeg wmin-

da mogebis ganawilebaze winadadebiT pirdapir saerTo krebas mimarTavs.  
94 gaerTianebuli samefos samarTalic dividendis gacemas analogiurad 

awesrigebs. direqtori wminda mogebis gasanawilebel odenobaze miTiTebis 

Semdeg partniorebi ubralo umravlesobiT iReben gadawyvetilebas, “Ex-

cept in the case of a company subject to the small companies regime, the report must 

state the amount (if any) that the directors recommend should be paid by way of 

dividend,” “Companies Act”, 2006, sec. 416 (3), 
<http://ec.europa.eu/internal_market/auditing/docs/dir/transpo/uk17.pdf>  

[27.02.2013]. rac Seexeba SezRudvebs _ dividendis gacemas 
meore korporaciulsamarTlebrivi direqtiviT gamtkicebuli 
normebis safuZvelze krZalavs, Cahn A., Donald C.D., Comparative 

Company Law, New York, 2010, 226. mogebis ganawilebis SezRudvis 
sakiTxTan dakvaSirebiT ix. Semdegi qveTavi. 
95 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 

164. 
96 “Board”, “Board of Directors” amerikul sakorporacio samarTalSi direq-

toratis aRmniSvneli terminia, Schneeman A., The Law of Corporations and 

Other Business Organizations, 5th ed., NY, 2010, 195, 411, 413; Sead., germanul 

sakorporacio samarTalSi arsebuli termins _ “Vorstand”, igive gamgeoba, 

ix. burduli i., qonebrivi urTierToba saaqcio sazogadoebaSi, Tbilisi, 

2008, 79, sqolio 219; burduli i., Tanamedrove qarTuli sakorporacio 

samarTali (mokled mimoxilva), roman Sengeliasadmi miZRvnil saiubileo 

krebuli, samarTlis problemebi, n. elizbaraSvilis redaqtorobiT, Tbi-

lisi, 2012, 235, sqolio 23. 
97 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tb., 2010, 161. 
98 Wild Ch., Weinstein S., Smith & Keenan's Company Law, 14th ed., UK, 2009, 

166. 

http://ec.europa.eu/internal_market/auditing/docs/dir/transpo/uk17.pdf
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nawilebeli qonebis odenobac sazogadoebis finansuri mdgoma-

reobis gaTvaliswinebiT unda iyos gamoTvlili, radgan `rogorc 

qonebis Tanasworoba icavs zomierebas, ise zomiereba icavs qonebis 

Tanasworobas~99. 

 

1.2. miRebuli gadawyvetilebis kanoniereba 

 

dividendis reinvestirebis mizanSewoniloba sazogadoebaSi ar-

sebul materialur mdgomareobas eqvemdebareba, rac Sesabamisi bu-

Raltruli aRricxviT100, sameurneo angariSis warmoebiT dgindeba. 

krebaze dasabuTebuli winadadebis wardgeniT, sazogadoebis finan-

suri mdgomareobis gaumjobesebisa da momaval wlebSi ufro ma-

Rali dividendis gacemis perspeqtivis Seqmnis mizniT, gamarTle-

bulia wminda mogebis mTlianad an nawilobriv sazogadoebis inte-

resebis Sesabamisad gamoyeneba.101 isic gasaTvaliswinebelia, rom 

dividendis ganawileba-arganawilebis sakiTxze gadawyvetilebis 

miRebisas dominant aqcioners Tavisuflad SeuZlia zegavlenis 

moxdena (miT umetes, Tu maJoritari xmaTa 50%-ze metis mflobe-

                                                           
99 monteskie S. l., kanonTa goni, d. labuCiZis Targmani, Tbilisi, 1994, 

76. 
100 1998 wlis 1 agvistos mdgomareobiT `mewarmeTa Sesaxeb~ saqarTvelos 

kanonis me-13 muxli sawarmoTa sabuRaltro aRricxvisa da angariSgebis 

sakiTxis momwesrigebel normas Seicavda. igi buRaltruli aRricxvis 

warmoebis principebs, balansis, mogeba-zaralis angariSis Sedgenis 

procedurebis aRweras, xelmZRvanlTa rigi dokumentaciebis warmoebisa da 

Senaxvis valdebulebebs iTvaliswinebda. es mewarmeTa qonebrivi 

interesebis dacvas ganamtkicebda, balansisa Tu angariSis dadgenis 

gamWvirvaleobas xels uwyobda. kanonis modificirebulma variantma 

dRevanel realobaSi dasaxelebuli muxli radikalurad gansxvavebuli 

redaqciiT Camoayaliba _ buRaltruli aRricxvis ganxorcieleba am 

sferos momwesrigebeli kanonis kompetencias miakuTvna, `mewarmeTa 

Sesaxeb~ saqarTvelos kanonis me-13 muxlis 1-li punqti. 
101 lazaraSvili l., mcire aqcioneris cneba, TinaTin wereTlis saxelmwi-

fosa da samarTlis institutis krebuli, Tanamedrove sakorporacio sa-

marTlis Teoriuli da praqtikuli sakiTxebi, n. elizbaraSvilis redaq-

torobiT, Tbilisi, 2009, 256-257. 
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lia da Tu gadawyvetileba ubralo umravlesobiT miiReba).102 mo-

gebis gaunawileblobiT, ra Tqma unda, izRudeba aqcioneris qo-

nebrivi ufleba, rac mcire aqcionerTaTvis, rogorc kapitaldam-

bandeblis statusis mqone partniorTaTvis103, arcTu ise mimzidve-

lia. amasTan: a) amgvari SezRudva korporaciis interesebidan ga-

momdinareobs104;105 da ara piradi miznebidan;106 b) dividendis gau-

                                                           
102 lazaraSvili l., mcire aqcioneris cneba, TinaTin wereTlis saxelmwi-

fosa da samarTlis institutis krebuli, Tanamedrove sakorporacio sa-

marTlis Teoriuli da praqtikuli sakiTxebi, n. elizbaraSvilis redaq-

torobiT, Tbilisi, 2009, 257. 
103 maJoritari aqcioneris monawileoba aramxolod kapitaldabandebis, 

aramed sawarmos marTvisa da xelmZRvanelobis pirdapirporporciuli 

gaxlavT, gansxvavebiT mcire aqcionerisgan, romelic mxolod kapitaldam-

bandeblis statusis mqonea, burduli i., mcire aqcioneris uflebaTa far-

glebis borotad gamoyeneba da misi gavlena sakorporacio samarTlebrivi 

urTierTobebis ganviTarebaze (mcire aqcionerTa dacvis Tanamedrove meqa-

nizmebi), TinaTin wereTlis saxelmwifosa da samarTlis institutis kre-

buli, Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli 

sakiTxebi, n. elizbaraSvilis redaqtorobiT, Tbilisi, 2009, 270, sqolio 

217; 307. 
104 reinvestirebis saWiroeba realurad unda arsebobdes, winaaRmdeg 

SemTxvevaSi, dividendis gaunawileblobaze miRebul gadawyvetilebas yo-

velTvis `sazogadoebis interesebis dacva~ eqneba safuZvlad. arsebul 

sakiTxTan mimarTebiT sainteresoa saqme: Dodge v. Ford Motor Co. 170 N.W. 

668 (Mich. 1919), wignSi: Hurst R. Th., William A. G., Cases and Materials on 

Corporations, US, 1999, 284-296. am saqmis Sesaxeb ix., Clark Ch. R., Corporate 

Law, USA, 1986, 602-603. me-20 saukunis aTian wlebSi `ford motori~ 

sakmaod warmatebuli kompania iyo. 1908 wlis dasawyisSi man moaxerxa 

partniorebisTvis dividendis 60%-is gadaxda, xolo 1911-dan 1915 wlamde 

damatebiT dividendebic gasca, romlis odenoba jamSi 40 milion dolarze 

meti iyo. henri fordma, aqciebis 58% mflobelma da erT-erTma direq-

torma, miiRo gadawyvetileba damatebiT dividendebis gaucemlobisa da 

biznesSi Cabrunebis Sesaxeb. momCivrebi, romlebic aqciebis 10% flobdnen, 

korporaciis mogebis 75%-is ganawilebas moiTxovdnen. fordma gaimarTla 

Tavi imiT, rom mas metis dasaqmeba surda da amitom biznesis Semdgomi 

ganviTarebisaTvis dividendis reinvestireba ganaxorciela. 1916 wels ara-

nairi damatebiT dividendi gaicemoda, garda Cveulebrivi dividendisa. 

saqme momCivarTa sasargeblod dasrula imis safuZvelze, rom kompanias 

qonebis distribuciis saxsrebi gaaCnda, garda amisa, warmoebuli produq-
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nawilebloba ar niSnavs calkeul pirTaTvis mogebis miRebas an 

miRebis akrZalvas; dividends aravin miiRebs _ maT Soris, arc do-

minanti partniori. e.i. mainc SenarCunebulia kanonis winaSe Tanas-

worobis principi. Sesabamisad, Tu samarTlebriv konteqstSi ar 

arsebobs darRveva, dividendis gaucemloba gamarTlebuli iqneba. 

mosamarTleebi ar arian bizneseqspertebi.107  

`bolo droindeli Teoretikuli naSromebi gvTavazoben aqcio-

nerTa pasuxismgeblobis gafarTovebas~108, rac SezRudulad pasux-

ismgebel partniorTa mxridan mesame pirTa mimarT amgvari upira-

tesobis borotad gamoyenebis safrTxiT aixsneba. amerikul samar-

TalSi korporaciis qonebis ukanonod ganawilebis SemTxvevaSi di-

reqtori solidarulad agebs pasuxs,109 ramdenadac wminda mogebis 

                                                                                                                           
ciis (manqanebis) ara dabali, aramed ufro maRali fasiT realizeba savse-

biT SesaZlebeli iyo.  
105 burduli i., erTgulebis movaleoba, rogorc umravlesobisa da umci-

resobis qmedebebis masStabi sakorporacio samarTalSi (germanuli samar-

Tlis magaliTze), `marTlmsajuleba da kanoni~ #4(30), 2012, 62; 

Schneeman A., The Law of Corporations and Other Business Organizations, 5th ed., 

New York, 2009, 414. 
106 Hurst R. Th., William A. G., Cases and Materials on Corporations, US, 1999, 

293. 
107 iqve, 284;  Bainbridge M.S., The New Corporate Governance in the Theory and 

Practice, New York, 2008, 120-124; Boyle A. J., Minority Shareholder's Remedies, 

UK, 2004, 75. 
108 gulaSvili n., korporaciuli safarvlis gaWolva, rogorc kreditor-

Ta dacvis gansakuTrebuli RonisZieba mSobel-Svilobil kompaniaTa ur-

TierTobis konteqstSi (aSS-sa da qarTuli sakorporacio samarTlis mix-

edviT), sakorporacio samarTlis krebuli I, i., burdulis redaqtorobiT, 

Tbilisi, 2011, 74. profesori irakli burduli partnioris SeuzRudav 

pasuxismgeblobas `gamWol pasuxismgeblobas~ uwodebs, burduli i., sa-

wesdebo kapitali da misi funqciebi, TinaTin wereTlis saxelmwifosa da 

samarTlis institutis krebuli, Tanamedrove sakorporacio samarTlis 

Teoriuli da praqtikuli sakiTxebi, n. elizbaraSvilis redaqtorobiT, 

Tbilisi, 2009, 236-240.  
109 delaveris sakorporacio samarTlis mixedviT, ukanono ganawilebis 

SemTxvevaSi, ganzraxi an gaufrTxilebeli qmedebisaTvis direqtorebi so-

lidarulad ageben pasuxs, ix., juReli g., kapitalis dacva saaqcio sazo-

gadoebaSi, Tbilisi, 2010, 201.   
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ganawileba xelmZRvanelis kompetencias ganekuTvneba.110 ukanonod 

miRebuli qoneba sazogadoebas unda daubrundes an fuladi saxiT 

aunazRaurdes,111 winaaRmdeg SemTxvevaSi saxeze usafuZvlo gamdi-

dreba iqneba. 

saerTo krebaze xmaTa umravlesoba yovelTvis ar niSnavs imaves, 

rasac xmis uflebis mqone aqcionerTa umravlesobiT xmis micema 

gulisxmobs.112 dominanturi mdgomareobiT113 gamowveuli zianis ana-

zRaureba Sida pasuxismgeblobis farglebSi Tavsdeba, magram es 

                                                           
110 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

167. delaveris sakorporacio samarTalSic sawarmos wminda aqtivisa da 

myari kapitalis sxvaobis Sedegad miRebuli qonebis farglebSi dividende-

bis gamocxadebisa da ganawilebis uflebamosileba direqtorTa bords 

aqvs. es ar niSnavs imas, rom nametis ararsebobis SemTxevaSi parntiorebze 

qonebis ganawileba SeuZlebelia. es ukanaskneli SemTxveva moqnili divi-

dendis (“Nimble Dividend”) saxeliT aris cnobili, ix., juReli g., kapi-

talis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 199.  
111 Cahn A., Donald C.D., Comparative Company Law, New York, 2010, 223; Da-

vies P., Prentice D. D., Gower's Principles of Modern Company Law, London, 1997, 

292; Pettet B., Company Law, 2nd ed., UK, 2005, 292; juReli g., kapitalis 

dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 76. Wanturia l., evropis 

kavSiris moqmedebis gegma, wereTlis saxelmwifosa da samarTlis insti-

tutis krebuli, Tanamedrove sakorporacio samarTlis Teoriuli da 

praqtikuli sakiTxebi, n. elizbaraSvilis redaqtorobiT, Tbilisi, 2009, 

468. 
112 azri, romelic gatarebulia arsebul winadadebaSi, sakuTari inter-

pretaciiT, davukavSire faqts, rodesac saerTo krebis gadawyvetileba 

erTi dominanti partnioris xmaTa odenobiT, interesebiTa da politikiT 

formirdeba. “... a majority vote in general meeting does not necessarily mean the 

same thing as a vote by the majority of voting shareholder,s~ Bottomley S., The 

Constitutional Corporation (Rethink Corporate Governance), USA, 2007, 115. 
113 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 53-e muxlis me-4 puqntis 

Tanaxmad, dominant aqcioners praqtikuli SesaZlebloba aqvs saerTo kre-

bis gadawyvetilebaze zegavlena moaxdinos. `fasiani qaRaldebis bazris 

Sesaxeb~ saqarTvelos kanonis me-2 muxlis me-20 punqtiT `kontroli~ 

gulisxmobs 10%-ze meti xmebis flobas an sxvagvarad sawarmos gakon-

trolebas. aqedan gamomdinare, direqtoric, rogorc sazogadoebaSi gark-

veuli uflebamosilebis mqone piri, SeiZleba dominant aqcionerad miviC-

nioT.  
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gare urTierTobebzec uaryofiTad aisaxeba.114 krebis mowvevisa da 

xmis micemis uflebebi umciresobaSi myof aqcionerTa uflebebis 

dacvas, gaZlierebas, maJoritarTa Zalauflebis mcireoden Semcire-

basac ki uzrunvelyofs.115 investiciebis mozidvis damabrkolebel 

garemoebad maJoritar aqcionerTa dominanturi mdgomareobac sax-

eldeba.116 amgvari upiratesi mdgomareoba usazRvro uflebamosile-

bas ar gulisxmobs.117 amerikul samarTalSi dividendis gamocxadeba 

direqtoris samewarmeo gadawyvetilebad miiCneva da Sesabamisad, 

misi siswore, mizanSewoniloba samewarmeo gansjis wesiT gaTva-

liswinebul prezumfcias eqvemdebareba,118 mtkicebis tvirTic mo-

                                                           
114 gulaSvili n., korporaciuli safarvlis gaWolva, rogorc kreditor-

Ta dacvis gansakuTrebuli RonisZieba mSobel-Svilobil kompaniaTa ur-

TierTobis konteqstSi (aSS-sa da qarTuli sakorporacio samarTlis mix-

edviT), sakorporacio samarTlis krebuli I, i., burdulis redaqtorobiT, 

Tbilisi, 2011, 85. 
115 Kraakman R., Armour J., Davies P., Enriques L., Hansmann H., Hertig G., Hopt 

K., Kanda H., Rock E., The Anatomy of Corporate Law, 2nd ed., New York., 2009, 

90. 
116 Kline C., Protecting Minority Shareholders in Close Corporations: Modeling 

Czech Investor Protections on German and Unites States Law, 23 B.C. Int‟l &Comp. 

L. Rev. 229, 2000, 255, <http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/>  

[07.02.2013]. 
117 “...a majority position should not be carte blanche for a majority shareholder,” 
Kline C., Protecting Minority Shareholders in Close Corporations: Modeling Czech 

Investor Protections on German and Unites States Law, 23 B.C. Int‟l &Comp. L. 

Rev. 229, 2000, 239, <http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/> 

[07.02.2013]. “Carte Blanche” niSnavs usazRvro, srul diskreciul ufleba-

mosilebas, The Oxford Dictionary and Thesaurus, NY, 1996, 213. 
118 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

200; Clark Ch. R., Corporate Law, USA, 1986, 594. mmarTvelTa mier ufleba-

mosilebis borotad gamoyenebisa da maT qmedebaSi saziano ganzraxvis 

aSkara gamovlenas, pasuxismgeblobis dakisrebis konteqstSi Sesabamisi 

Sedegi mohyveba, ix., iqve, 200, SeniSvna 818. samewarmeo gansjis wesis 

(“Business Judgment Rule”) moqmedebis farglebi mxolod direqtoratis 

mier miRebul gadawyvetilebebs moicavs da bordis sxva saqmianobasTan 

dakavSirebiT ar gamoiyeneba, maisuraZe d., samewarmeo gansjis wesi sakor-

poracio samarTalSi (amerikis SeerTebuli Statebisa da saqarTvelos 

samarTlis magaliTze), sakorporacio samarTlis krebuli I, i., burdulis 

redaqtorobiT, Tbilisi, 2011, 122. samewarmeo gansjis wesiT xelmZRva-

http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/
http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/
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sarCeleze gadadis119. bordi aqcionerTa materialuri mdgomareo-

bis gaumjobesebaze unda zrunavdes.120 direqtorTa Zalauflebac 

swored am miznis misaRwevad unda iyos gamoyenebuli.121 xelmZRva-

nelma, romelsac anazRaurebis saxiT aqvs Semosavali, SesaZlebelia 

uaryos dividendebis ganawileba. Tu misi rekomendacia dividendis 

odenobaze nulis tolia, aqcionerebs sxva gadawyvetilebis miRebis 

ufleba ar gaaCniaT.122 am SemTxvevaSic gamosavali arsebobs. part-

niorebs sasamarTlos meSveobiT gasanawilebeli odenobis dadgenis 

moTxovnis ufleba aqvT.123 sasamarTlo mxolod maSin Caereva, Tu 

direqtorebi fiducialur movaleobebs ganzrax an gaufrTxileb-

lobiT daarRveven124. 

 

                                                                                                                           
nelTa dacva sasamarTlos meSveobiT direqtorTa mier miRebuli gadawyve-

tilebis procesSi gulmodginebis movaleobiT gaTvaliswinebuli principe-

bis dacvis Semowmebas gulisxmobs, ix., maisuraZe d., `samewarmeo gansjis 

wesis~ ganmartebisTvis (kritikuli analizi), `samarTlis Jurnali~, #1-2, 

2010, 110-111. samewarmeo gansjis wesze ufro vrclad ix. Wanturia l., 

korporaciuli marTva da xelmZRvanelTa pasuxismgebloba sakorporacio 

samarTalSi, Tbilisi, 2006, 215-253.  
119 Clark Ch. R., Corporate Law, USA, 1986, 602. QC J. V., Drake D., Richardson 

G., Lightman D., Collingwood T., Minority Shareholders Law, Practice and Proce-

dure, 4th ed., New York, 2010, 257, 262. 
120 Clark Ch. R., Corporate Law, USA, 1986, 594. 
121 Dodge v. Ford Motor Co. 170 N.W. 668 (Mich. 1919), Hurst R. Th., William A. 

G., Cases and Materials on Corporations, US, 1999, 284. 
122 “... the directors are happy to take their salaries form company and refuse to 

declare dividends,” Wild Ch., Weinstein S., Smith & Keenan's Company Law, 14th 

ed., UK, 2009, 169. 
123 Wild Ch., Weinstein S., Smith & Keenan's Company Law, 14th ed., UK, 2009, 

169. dasaxelebul naSromSi avtori winamdebare azrs kompaniaTa kanonis 

(“Company Act”) safuZvelze, Semdegi winadadebiT agrZelebs: “The court is 

unlikely to declare and continue to declare dividends.” gamosavals ki minoritar-

Ta aqciebis gamosyidvaSi da maTTvis samarTliani fasis dadgenaSi xedavs, 

iqve, 169. savaraudod, saubaria viTarebaze (qveTavi formulirebulia sa-

TauriT _ “Directors failing to declare dividends”), rodesac sazogadoebas 

dividendis ganawilebis SesaZlebloba ar aqvs. winaaRmdeg SemTxvevaSi, 

arakanonieri gadawyvetilebis gabaTilebiT, momCivarTa moTxovna wminda 

mogebis ganawilebaze dakmayofildeba. 
124 Clark Ch. R., Corporate Law, USA, 1986, 604. 
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2. dividendis gaunawilebloba sazogadoebis sawesdebo kapita-

lis dacvis konteqstSi 

 

kapitalis formirebis or ZiriTad wyaros ganasxvaveben: Sida 

(“Internal Financing”) da gare (“External Financing”) dafinansebas.125 

pirvelSi moiazreba sazogadoebis yvela Sida resursi, romlis 

meSveobiT kapitali ufro swrafad da martivad iqmneba126, xolo 

gare dafinansebiT axali Tanxebis mozidva xdeba.127 Sida dafinan-

seba korporaciis sasargeblod misi uZravi qonebis gasxvisebiT, 

Semosavlebis gaunawileblobiT, moZravi qonebis realizebiT xor-

cieldeba.128 Semosavlis kapitalizaciiT129 qoneba gardaiqmneba 

                                                           
125 Schulz M., Wasmeier O., The law of Business Organizations, Berlin, 2012, 53. 
126 Tumca aqcionerTa azrTa sxvadasxvaoba, Tundac moyvanili magaliTis 

safuZvelze dividendis gaunawileblobis an naxevrad ganawilebis dros, 

SesaZloa, araerTi konfliqtis warmoSobis mizezi gaxdes. daZabuloba 

sazogadoebis SemosavlianobisTvis naklebad sasurvelia. gansxvavebuli 

viTarebaa gare dafinansebis dros _ “...there is more money available outside 

the company than within it.”, Schulz M., Wasmeier O., The law of Business Organ-

izations, Berlin, 2012, 53. 
127 naSromis miznebidan gamomdinare, meti yuradReba swored Sida dafinan-

sebas mieqceva. gare dafinanseba sasesxo dafinasnebis (“Debt Financing”), 
sakuTari saxsrebis xarjze dafinansebis (“Equity Financing”) da am ukanask-
neli oris momcveli, hibriduli dafinansebis (“Mezzanine Finacning”) cne-
bebisagan unda ganvasxvavoT, Schulz M., Wasmeier O., The law of Business Or-

ganizations, Berlin, 2012, 53-54. sasesxo dafinasneba gulisxmobs fulis mo-

mavalSi gadaxdis dapirebiT sesxebas, Schulz M., Wasmeier O., The law of 

Business Organizations, Berlin, 2012, 54. sakuTari saxsrebis xarjze dafinan-
seba niSnavs axali aqciebis gamoSvebiT investorebis mozidvas, damatebiTi 

Senatanebis dawesebas, Schulz M., Wasmeier O., The law of Business Organiza-

tions, Berlin, 2012, 54, aseve, ix. Semdeg misamarTze: http://financial-

dictionary.thefreedictionary.com/Equity+Financing  [01.03.13] 
128 Schulz M., Wasmeier O., The law of Business Organizations, Berlin, 2012, 53. 

“Internally Generated Funds”, ix. burduli i., saaqcio samarTlis safuZvle-

bi, tomi I, Tbilisi, 2010, 236; kapitalis Seqmnis RonisZiebebis Sesaxeb 

ix., iqve, 233-236; juReli g., kapitalis dacva saaqcio sazogadoebaSi, 

Tbilisi, 2010, 160. 
129 ekonomikis enciklopediur leqsinonSi `kapitalizacias~ ramdenime 

mniSvneloba aqvs (magaliTad, Semosavlis kapitalizacia aseve aRniSnavs 

sawarmos Rirebulebis Sefasebis meTods Semosavlebis an mogebis mixed-

http://financial-dictionary.thefreedictionary.com/Equity+Financing
http://financial-dictionary.thefreedictionary.com/Equity+Financing
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saaqcio kapitalad, romelic partniorebze ar gaicema (“Undistri-

butable reserves”).130  

principi, romelic kontinenturi evropis sakorporacio samar-

TliT aris ganmtkicebuli, ucvlelia da kreditorTa interesebis 

dacvis saSualebad saxeldeba _ saubaria minimalur kanonismier 

sawesdebo kapitalis koncefciaze.131 swored am ukanasknelis dac-

vas emsaxureba evropuli sistema132 da mogebis ganawilebasac mas 

ukavSirebs133 maSin, rodesac angloamerikuli samarTali dividen-

dis distribucias sawarmos gadaxdisunarianobis safuZvelze 

axorcielebs _ aqtivi unda faravdes sazogadoebis sakuTari kapi-

talis garkveul odenobas134. rac Seexeba qarTul kanonmdeblobas, 

                                                                                                                           
viT), Tumca am SemTxvevaSi aRniSnavs Semosavlis kapitalad gardaqmnas, 

Semosavlebis gamoyenebas saqmianobis gafarTovebis konteqstSi, ekonomikis 

enciklopediuri leqsikoni, red., salagaZe a., Tbilisi, 2005, 306. 
130 Davies P., Prentice D. D., Gower's Principles of Modern Company Law, Lon-

don, 1997, 293. Clark Ch. R., Corporate Law, USA, 1986, 602-603. 
131 Armour J., Hansmann H., Kraakman R., Agency Problems, Legal Stratagies, and 

Enforesment, Harward Law School John M. Olin Center for Law, Economics and 

Business Discussion, Paper Series, Paper 631, Cambridge 2009, 5, ix. Semdeg 

misamarTebze: http://lsr.nellco.org/harvard_olin/631/  [07.02.13] 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1436555  [07.02.13 ]] Tumca 

araerTi mosazreba arsebobs, romelic amtkicebs sapirispiros, anu 

minimalur kanonismier sawesdebo kapitalis safuZvelze mesame pirTa 

moTxvnis dakmayofilebas, maTi interesebis dacvas uaryofs, iqve, 2; 
132 germanul sakorporacio samarTalSi saaqcio sazogadoebis 

(“Akteingesellschaft, AG”) kapitalis dacvis Sesaxeb ix. Schulz M., Wasmeier 

O., The law of Business Organizations, Berlin, 2012, 61-62. 
133 meore korporaciuli direqtivis me-17 muxliT, sawesdebo kapitalis 

Semcirebis SemTxvevaSi saerTo kreba kapitalis Sevsebaze iRebs gadawyve-

tilebas, juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 

2010, 34-35. igi sxvanairad moixsenieba rogorc `kapitalis direqtivad 

wodebuli saxelmZRvanelo principi, romelic 1976 wels iqna miRebuli~, 

burudli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 146, 

sqolio 18. Cahn A., Donald C.D., Comparative Company Law, NY, 2010, 222. 
134 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 

164-165. 

http://lsr.nellco.org/harvard_olin/631/
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1436555
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igi mxolod 2008 wlis cvlilebebamde 57-e muxlis saxiT ic-

nobda sazogadoebis qonebis SenarCunebis valdebulebas135.  

modeluri kanoni dividendis gacemas or SezRudvas uqvemdeba-

rebs: a) rodesac sazogadoeba dromosul valdebulebebs ver 

asrulebs (e.w. gadaxdisuunarobis testi136); b) rodesac korpora-

ciis aqtivi ver faravs pasivsa da `aqcionerTa salikvidacio pri-

vilegiebs~137.138  

delaveris sakorporacio samarTalSi wminda mogebis ganawile-

bis sakiTxi Semdegi ori testis safuZvelze wydeba: a) “Capital 

                                                           
135 kanonis modificirebuli varianti msgavs normas aRar Seicavs, Tumca 

zogadad sakorporacio samarTalSi korporaciis kapitalis dacva mniSvne-

lovan segments warmoadgens da ase Tu ise qarTuli samarTalic emsax-

ureba am mizans. magaliTad, ix. `mewarmeTa Sesaxeb~ saqarTvelos kanonis 

531-e muxlis me-7 punqtis `a~ qvepunqti, e.w. `likvidurobisgan dacvis 

wesi~ _ “Liquidation Protection”, maxarobliSvili g., mewarme subieqtTa 

dogmatur-Teoriuli gamijvna kapitalur sazogadoebaTa sawyisebze, `sa-

marTlis JurnalSi~, #2, 2011,  119-120. 
136 valauvalobis kanonebSi gakotrebis safuZvlad umetesad gadaxdisuu-

narobaa dasaxelebuli, movalis uunaroba daakmayofilos kreditorTa 

moTxovna e.w. “Liquidity Test” an “Cash Flow Test”. garda dasaxelebulisa, 

arsebobs sxva, meore mizezic _ `movalis zedavalianeba~, e.w. “Balance 

Sheet Test”, anu, rodesac sawarmos pasivi aRemateba aqtivs. ix., Snitgeri 

h., migriauli r., gadaxdisuunarobis saqarTvelos kanoni, Tb., 2011, 19-21. 

Schneeman A., The Law of Corporations and Other Business Organizations, 5th ed., 

NY, 2009, 411. 
137 Tumca dispoziciuri mxare gamonaklisis daSvebis uflebas iZleva, “the 

corporation's total assets would be less than the sum of total liabilities plus (unless 

the article of incorporation permit otherwise) the amount that would be needed, if 

the corporation were to be dissolved at the time of distribution, to satisfy the prefe-

rential rights upon dissolution of shareholders whose preferential rights are superior 

to those receiving the distribution”, § 6.40 (C) (2), RMBCA, The American Bar 

Association, US, 2005, ix. Semdeg misamarTze: 

 https://docs.google.com/gview?url=http://greatlakesval.com/wp-

content/uploads/2011/08/Model-Business-Corporation-Act.pdf&chrome=true 

[19.02.13] Clark Ch. R., Corporate Law, USA, 1986, 613. `dividendis gacemis 

mizanSewonilobis Sefasebisas mxolod gadaxdiunarianobis prognozze 

dayrdnoba gaumarTleblad migvaCnia.~ Sead. juReli g., kapitalis dacva 

saaqcio sazogadoebaSi, Tbilisi, 2010, 265. 
138 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

162-163. 

https://docs.google.com/gview?url=http://greatlakesval.com/wp-content/uploads/2011/08/Model-Business-Corporation-Act.pdf&chrome=true
https://docs.google.com/gview?url=http://greatlakesval.com/wp-content/uploads/2011/08/Model-Business-Corporation-Act.pdf&chrome=true
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impairment test” _ pirdapiri TargmaniT `kapitalis zaralis, gaua-

resebis testi~, `qvekapitalizaciis testi~ _ ukeTesi Targmanis 

mizniT mizanSewonilad mimaCnia terminis _ `qvekapitalizacia~ _ 

gamoyeneba. qvekapitalizaciis dros sawarmo qmeduunaroa Tavi 

gaarTvas: ekonomikuri saqmianobidan gamomdinare dasaxul miznebs, 

sakuTari saxsrebiT valdebulebebis Sesrulebas, sawesdebo kapi-

talis Semcirebis Tavis aridebas139; b) “Net profit test” _ `wminda 

mogebis testi~.140  

zogadad, qonebis ganawileba ikrZaleba maSin, rodesac balansis 

rRvevis SemTxveva aris saxeze, anu sazogadoebis sufTa qoneba mis 

Tavdapirvel kapitals ver faravs.141 kapitalis Semcirebis 

SemTxvevaSi direqtori, rogorc finansuri politikis mmarTveli, 

valdebulia moiwvios kreba da miiRos gadawyvetileba materia-

luri mdgomareobis gasaumjoseblad saWiro moqmedebebis ganxor-

cielebaze142.  
 

 

 

                                                           
139 `qvekapitalizaciis~ Sesaxeb burduli i., sawesdebo kapitali da misi 

funqciebi, TinaTin wereTlis saxelmwifosa da samarTlis institutis 

krebulSi: Tanamedrove sakorporacio samarTlis Teoriuli da praqtiku-

li sakiTxebi, Tbilisi, 2009, 247-250. qvekapitalizacia saxezea: a) ro-

desac kanonismieri minimaluri kapitali aucilebeli odenobiT ar arse-

bobs, rac gamowveulia ekonomikuri faqtorebiT (e.w. araadekvaturi kapi-

talizacia); da b) investiciebis deficiti (e.w. kapitaldaubandebloba), 

rodesac sazogadoeba materialuri Tu aramaterialuri mxardaWeris ga-

reSe iqmneba, gulaSvili n., korporaciuli safarvlis gaWolva, rogorc 

kreditorTa dacvis gansakuTrebuli RonisZieba mSobel-Svilobil kompa-

niaTa urTierTobis konteqstSi (aSS-sa da qarTuli sakorporacio samar-

Tlis mixedviT), wignSi: sakorporacio samarTlis krebuli I, mT. red.: 

burduli i., Tbilisi, 2011, 91-94.     
140 Cahn A., Donald C.D., Comparative Company Law, NY, 2010, 227.  
141 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 

150. 
142 Davies P., Prentice D. D., Gower's Principles of Modern Company Law, Lon-

don, 1997, 248. 
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3. partniorTa interesebis dacva Tu kreditorTa moTxovnis 

dakmayofilebis primati? 
 

sakorporacio samarTlis ZiriTadi funqciaa: a) sazogadoebis 

organizaciuli struqturis Camoyalibeba; b) insaiderebs, meneje-

rebs, sakontrolo paketis mflobel pirebs, minoritar aqcionerTa 

Tu kreditorebs Soris arsebuli interesTa konfliqtis kon-

troli143, sxva sityvebiT, azrTa sxvadasxvaobis mowesrigeba. ga-

nasxvaveben `agentis sam problemas~; erT-erTi maTgani aqcionerTa 

da kreditorTa Soris arsebuli uTanxmoeba gaxlavT, romelmac 

SeiZleba firmis saerTo qonebis Semcirebac ki gamoiwvios.144 sa-

korporacio samarTlis dacviTi funqcia vlindeba ori mimarTu-

lebiT _ mcire aqcionerTa da kreditorTa interesebis uzrunve-

lyofisa da dacvis TvalsazrisiT.145 mocemuli qveTavis mizania 

kreditorTa da aqcionerTa interesebis gansazRvra, urTierTdamo-

kidebuleba dividendebis reinvestirebis Taobaze.  

                                                           
143 ekonomistebi amgvar interesTa konfliqts `agentis problemas~ 

(“Agency Problem”) uwodeben. agenti eqvemdebareba pricipals, anu rwmune-

buli _ ufross. igi, rogorc am ukanasknelze daqvemdebarebuli piri, 

moqmedebs ara sakuTari, aramed xelmZRvanelis interesebis mixedviT. 

problema agentsa da principals Soris arsebul azrTa sxvadasxvaobiT 

iqmneba. rwmunebuli, SesaZloa, ufro metad iyos informirebuli konkre-

tul sakiTxze, vidre misi ufrosi. xelmZRvanelisaTvis ki rTulad dasa-

jerebelia, rom igi Sepirebisamebr moqmedebs. swored es warmoSobs `agen-

tis problemas~, Kraakman R., Armour J., Davies P., Enriques L., Hansmann H., 

Hertig G., Hopt K., Kanda H., Rock E., The Anatomy of Corporate Law, 2nd ed., 

NY., 2009, 35.  
144 garda dasaxelebuli problemisa arsebobs: pirveli _ firmis mflo-

belTa da daqiravebul menejerTa Soris da meore _ maJoritar da mino-

ritar aqcionerTa Soris interesTa konfliqti, Kraakman R., Armour J., 

Davies P., Enriques L., Hansmann H., Hertig G., Hopt K., Kanda H., Rock E., The 

Anatomy of Corporate Law, 2nd ed., NY., 2009, 36.  
145 qiria a., sakorporacio samarTlis sistema saqarTveloSi wignSi: sa-

korporacio samarTlis krebuli I, mT. red.: burduli i., Tbilisi, 2011, 

37. 
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sazogadoebis kreditorisTvis korporaciis partniorTa piradi 

qoneba miuwvdemelia,146 rac maTi interesebis dacvis ufro mZlavri 

meqanizmebis arsebobas saWiroebs147. maTi uflebebi SeiZleba im 

SemTxvevaSic Seilaxos, rodesac sazogadoeba ar aris gadaxdisuu-

naro; dividendis gacemis akrZalva gulisxmobs kreditorTa dacvis 

uzrunvelyofas148,149 valebis gadauxdelobis riskis Semcirebis 

saSualebas.150 Tu firma ver asrulebs valdebulebas, bunebrivia, 

misi qonebis mflobeli kreditori xdeba151 _ valdebulebaTa amg-

vari gaqviTvis formula martivia. kreditorebi sazogadoebasTan 

saxelSekrulebo urTierTobis damyarebiT riskze midian152, Tumca 

maTTvis dacvis garantirebas samarTali uzrunvelyofs.153 sazoga-

doebas unda hqondes is finansuri potenciali, romlis sa-

fuZvelze mesame pirTa moTxovnaTa dakmayofileba moxdeba. dafuZ-

nebis etapze sawesdebo kapiatlis saWiro ricvis gansazRvra rTu-

lia, magram im odenobiT mainc unda iyos formirebuli, rom kor-

poracia pasuxismgeblobaunariani da gadaxdisunariani warsdges 

                                                           
146 ra Tqma unda, sruliad sxva suraTi gveqneba Tu partniori mesame 

pirebTan pirad saxelSekrulebo urTierTobas daamyarebs.  
147 Wanturia l., sawesdebo avtonomia sakorporacio samarTalSi, TinaTin 

wereTlis saxelmwifosa da samarTlis institutis krebulSi: samarTlisa 

da politikuri azrovnebis istoriis narkvevebi, wigni I, Tbilisi, 2010, 

567. 
148 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 

2010,150-151. 
149 Kraakman R., Armour J., Davies P., Enriques L., Hansmann H., Hertig G., Hopt 

K., Kanda H., Rock E., The Anatomy of Corporate Law, 2nd ed., NY., 2009, 118. 
150 Armour J., Hansmann H., Kraakman R., Agency Problems, Legal Stratagies, 

and Enforesment, Harward Law School John M. Olin Center for Law, Economics 

and Business Discussion, Paper Series, Paper 631, Cambridge 2009, 5, ix. Semdeg 

misamarTebze: http://lsr.nellco.org/harvard_olin/631/  [07.02.13] 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1436555  [07.02.13]. 
151 Kraakman R., Armour J., Davies P., Enriques L., Hansmann H., Hertig G., Hopt 

K., Kanda H., Rock E., The Anatomy of Corporate Law, 2nd ed., NY., 2009, 115-

116. 
152 im konteqstSi, rom, SesaZlebelia, mewarme subieqtma ganicados zara-

li, misi saqmianoba ver aRmoCndes warmatebuli. 
153 Wild Ch., Weinstein S., Smith & Keenan's Company Law, 14th ed., UK, 2009, 
160. 

http://lsr.nellco.org/harvard_olin/631/
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1436555
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mesame pirTa winaSe154, gansakuTrebiT ki, saaqcio sazogadoebis 

SemTxvevaSi155. yuradReba safinanso brunvas (“Cashflow”), mis lik-

vidurobas,156 reitings, konkurentunarianobas eqceva. rogorc wesi, 

firmis safinanso mdgomareobis Sesaxeb informaciis moZiebis, me-

warme subieqtis reputaciis dadgenis gareSe saxelSekrulebo ur-

TierToba ar myardeba.157 miT umetes, rom amerikul samarTalSi, 

germanuli samarTlisagan gansxvavebiT, `SemZenis windaxedulobis 

principi~158 sakmaod nacnobia. am ukanasknelis safuZvelze ki kre-

ditori valdebulia yoveli Tanmdevi riski gaiTvaliswinos, rac 

ki SeiZleba saxelSekrulebo urTierTobas mohyves.159  

                                                           
154 burduli i., sawesdebo kapitali da misi funqciebi, TinaTin wereTlis 

saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove sakorpo-

racio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 2009, 

244. 
155 kapitaluri tipis sazogadoebebSi, gansakuTrebiT ki saaqcio sazoga-

doebaSi kapitalis did koncentraciasTan gvaqvs saqme, rac investroTa 

ufro met dacvas moiTxovs, Wanturia l., sawesdebo avtonomia sakorpo-

racio samarTalSi, TinaTin wereTlis saxelmwifosa da samarTlis insti-

tutis krebulSi: samarTlisa da politikuri azrovnebis istoriis nark-

vevebi, wigni I, Tbilisi, 2010, 567. 
156 Wanturia l., evropis kavSiris moqmedebis gegma, wereTlis saxelmwi-

fosa da samarTlis institutis krebulSi: Tanamedrove sakorporacio 

samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 2009, 520. 
157 Kraakman R., Armour J., Davies P., Enriques L., Hansmann H., Hertig G., Hopt 

K., Kanda H., Rock E., The Anatomy of Corporate Law, 2nd ed., NY., 2009, 123-

124. 
158 vgulisxmob, “Caveat Emptor”-s, romlis Tanaxmad myidveli iTvaliswi-

nebs yvela risks. myidvels marTebs gumodginebis gamoCena da Sesabamisi 

riskebis gaTvaliswineba, burduli i., sawesdebo kapitali da misi funq-

ciebi, TinaTin wereTlis saxelmwifosa da samarTlis institutis kre-

bulSi: Tanamedrove sakorporacio samarTlis Teoriuli da praqtikuli 

sakiTxebi, Tbilisi, 2009, 234. pirdapiri mniSvnelobiT niSnavs, myidvelma 

unda gaiTvaliswinos, ix. Semdeg misamarTze: http://financial-

dictionary.thefreedictionary.com/caveat+emptor [04.03.13] Sesabamisad, aRniSnul 

termins `SemZenis windaxedulobis principad~ aRvniSnav.  
159 burduli i., sawesdebo kapitali da misi funqciebi, TinaTin wereTlis 

saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove sakorpo-

racio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 2009, 

255. 

http://financial-dictionary.thefreedictionary.com/caveat+emptor
http://financial-dictionary.thefreedictionary.com/caveat+emptor
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maSasadame, aranaklebi mniSvnelobis mqonea sazogadoebis sawes-

debo kapitalic, romlis SenarCunebis valdebuleba, gansakuTrebiT 

ki, evropis samarTlis sistemaSi160, imperatiul xasiaTs atarebs. 

aqciaTa dayofa-gadanawilebis TavlsazrisiT, sawesdebo kapitali 

gamoTvladi da ucvleli sididea.161 dResdReobiT sawesdebo kapi-

talis odenoba damfuZnebelTa ganzraxvis _ ganaxorcielon same-

warmeo saqmianoba _ seriozulobis ganmsazRvrelia162, romelic 

sazogadoebis warumateblobis SemTxvevaSi finansuri mzadyofnis 

dasturadac miiCneva163. misi ekonomikuri Rirebulebis mqone Sena-

tanebiT formireba savaldebuloa, qonebis sawarmos sakuTrebaSi 

realuri gadacema da ara `fiqciuri kapitaliT~ aRWurva.164 sa-

wesdebo kapitalis Semcireba sawarmos kreditorTa interesebs 

safrTxes uqmnis.165 es ki gamomdinareobs `daucveli kreditoris~ 

prevenciuli dacvis miznidan.166 

                                                           
160 iqve, 248. 
161 burduli i., saaqcio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, 

151. 
162 `minimaluri sawesdebo kapitali xazs usvams ex ante biznesis warmoe-

bis ganzraxvis seriozulobas da warmoadges sazogadoebis partniorebis 

mxridan pasuxismgblobis SezRudvis privilegiis erTgvar substituts~, 

qiria a., sakorporacio samarTlis sistema saqarTveloSi wignSi: sakorpo-

racio samarTlis krebuliI, mT. red.: burduli i., Tbilisi, 2011, 36, cit. 

Wilhelmi, GmbHR 2006, 13 f.  
163 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

34. 
164 iqve, 23. 
165 Sead., myari sawesdebo kapitalis kritikas, romelic ugulebelyofs 

kreditroT davcis WrilSi sawesdebo kapitalis ganxilvas da moixseniebs 

mas, rogorc abstraqtul meqnizms kreditorTa interesebis dacvis Tval-

sazrisiT. `sawarmos kreditorTa mxolod sawesdebo kapitaliT dacva 

moCvenebiTia.~ juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbili-

si, 2010, 121-127. `minimaluri sawesdebo kapitali arc kreditorTa dac-

vis garantori iyo~, qiria a., sakorporacio samarTlis sistema saqarTve-

loSi wignSi: sakorporacio samarTlis krebuli I, mT. red.: burduli i., 

Tbilisi, 2011, 36.  
166 “ungesicherter Gläubiger”, qiria a., sakorporacio samarTlis sistema 

saqarTveloSi wignSi: sakorporacio samarTlis krebuli I, mT. red.: bur-

duli i., Tbilisi, 2011, 35. 



150 

`sazogadoebis partniori ganagebs mis mier dabandebul kapit-

als da elodeba misgan dividends, rodesac kreditori mxolod 

xelSekrulebiT dadgenili procentuli sargeblobiT kmayofil-

deba.~167 bunebrivia, rom aqcionerTa interesi samewarmeo saqmiano-

bis ganxorcielebidan maRali dividendebis miRebaa.168 gaaCnia, divi-

dendis ganawilebaze winadadebis wardgenisas direqtorebi ra 

strategiebiT moqmedeben, romeli mxaris interess mianiWeben upi-

ratesobas. qonebis ganawilebaze gadawyvetilebis miRebisas dauSve-

belia garesamarTlebriv urTierTobaTa uyuradRebod datoveba. 

saboloo jamSi korporaciis reputacias misi gadaxdisunarianoba 

gansazRvravs, rac kreditorTa droiul gastumrebasa da saxelSe-

krulebo valdebulebaTa jerovan SesrulebaSi gamoixateba.  

 

III. gasaCivreba _ mcire aqcioneris uflebis dacva Tu sazoga-

doebis winaaRmdeg gadadgmuli nabiji? 

 

`agentis problemis~ erT-erTi Semadgeneli nawili aqciaTa sa-

kontrolo paketis mflobel _ maJoritarTa _ da arasakontrolo 

paketis mflobel _ minoritarTa _ Soris arsebuli konfliqti 

gaxlavT.169 minorit aqcionerTa uflebebis dacva SesaZlebelia 

ori formiT gamoixatos: a) damoukidebeli, miukerZoebeli direq-

toris daniSvniT; b) kanonis winaSe Tanabari mopyrobis principis 

meSveobiT.170 dacviTi meqanizmis mniSvneloba sakmaod did rols 

                                                           
167 qiria a., sakorporacio samarTlis sistema saqarTveloSi wignSi: sa-

korporacio samarTlis krebuli I, mT. red.: burduli i., Tbilisi, 2011, 

37. 
168 juReli g., kapitalis dacva saaqcio sazogadoebaSi, Tbilisi, 2010, 

34. 
169 Kraakman R., Armour J., Davies P., Enriques L., Hansmann H., Hertig G., Hopt 

K., Kanda H., Rock E., The Anatomy of Corporate Law, 2nd ed., NY., 2009, 36,  
170 Kraakman R., Armour J., Davies P., Enriques L., Hansmann H., Hertig G., Hopt 

K., Kanda H., Rock E., The Anatomy of Corporate Law, 2nd ed., NY., 2009, 94-95. 
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TamaSobs investiciebis mozidvis kuTxviT.171 parntiorTa uflebebi 

da maTi dacvis saSualebebi urTierTdamokidebulni arian.172 kre-

baze miRebuli gadawyvetilebis gasaCivreba partnioris korpora-

ciulsamarTlebrivi uflebaa, romelic kontrolis uflebis Semad-

genel nawilad miiCneva.173 korporacia warmoadgens gaerTianebas, 

romelic saerTo miznis arsebobiT aris Seqmnili, romlis misaRwe-

vad damfuZnebeli parntiorebi, sxva monawileni kerZosamarTlebriv 

garigebas deben da miznis miRwevis gzebs gansazRvraven.174 amgvari 

SeTanxmeba ideba aramxolod partniorebs, aramed aqcionerebsa da 

sazogadoebas Soris, rac gamomdinareobs  erTgulebis movaleobi-

dan. am ukanasknelSi unificirebulia: a) saerTo miznis miRwevisa-

ken mimarTuli moqmedebis ganxorcielebis movaleoba; b) sazoga-

doebis saziano qmedebis aRkveTa an saziano zemoqmedebis ganxor-

cielebis akrZalva.175 registraciis Semdgom sazogadoeba damfuZne-

                                                           
171 Kline C., Protecting Minority Shareholders in Close Corporations: Modeling 

Czech Investor Protections on German and Unites States Law, 23 B.C. Int‟l &Comp. 

L. Rev. 229, 2000, 230,  

ix. Semdeg misamarTze: http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/ 

[07.02.13]. 
172 QC V., Drake D., Richardson G., Lightman D., Collingwood T., Minority 

Shareholders Law, Practice and Procedure, 4th ed., NY, 2010, 2. Kline C., Protecting 

Minority Shareholders in Close Corporations: Modeling Czech Investor Protections 

on German and Unites States Law, 23 B.C. Int‟l &Comp. L. Rev. 229, 2000, 239, 

ix. Semdeg misamarTze: http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/ 

[07.02.13]. 
173 burduli i., mcire aqcioneris uflebaTa farglebis borotad 

gamoyeneba da misi gavlena sakorporacio samarTlebrivi urTierTobebis 

ganviTarebaze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), TinaTin 

wereTlis saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove 

sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 

2009, 292. 
174 Wanturia l., sawesdebo avtonomia sakorporacio samarTalSi, TinaTin 

wereTlis saxelmwifosa da samarTlis institutis krebulSi: samarTlisa 

da politikuri azrovnebis istoriis narkvevebi, wigni I, Tbilisi, 2010, 

560-561. 
175 burduli i., mcire aqcioneris uflebaTa farglebis borotad 

gamoyeneba da misi gavlena sakorporacio samarTlebrivi urTierTobebis 

ganviTarebaze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), TinaTin 

http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/
http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/
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bel parntiorebisagan damoukidebel samarTlebriv sicocxles moi-

povebs, partniorTa `neba da interesebi ukana planze gadaiwevs; 

maT adgils ki ikavebs kavSiris mizani da wevrebis interesebi~176. 

erTgulebis movaleobis darRvevis SemTxvevaSi aucileblad sax-

eze unda iyos ganzraxi an gaufrTxilebeli qmedeba.177 umravleso-

baSi myof aqcionerebs yovelTvis SeuZliaT miiRon iseTi gadawy-

vetileba, romelic pirdapir xelyofs umciresobaSi myof part-

niorTa uflebebs178, magram amis aRmkveTi Zala swored sasamar-

Tloa.179 me-19 saukunis bolos sasamarTlom umravlesobaSi myof 

aqcionerTa mxridan dominanturi mdgomareobis borotad gamoyene-

bis dauSvebloba da  erTgulebis movaleobis dacva umciresobaSi 

myof partniorTa winaSe imperatiulad gansazRvra.180 normebi, rom-

lebic calkeuli kategoriis pirTa dacvas emsaxureba, nawilobriv 

imperatiul normebad ganixileba.181 minoritarTa dacviTi meqaniz-

mebi, Tavis mxriv, uzrunvelyofs umravlesobis qmedebaTa mowesri-

gebas, kontrols.182 derivatiuli sarCelic183 sazogadoebis inte-

                                                                                                                           
wereTlis saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove 

sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 

2009, 269. 
176 Wanturia l., sawesdebo avtonomia sakorporacio samarTalSi, TinaTin 

wereTlis saxelmwifosa da samarTlis institutis krebulSi: samarTlisa 

da politikuri azrovnebis istoriis narkvevebi, wigni I, Tbilisi, 2010, 

561, SeniSvna 3. 
177 burduli i., erTgulebis movaleoba, rogorc umravlesobisa da 

umciresobis qmedebebis masStabi sakorporacio samarTalSi (germanuli 

samarTlis magaliTze), JurnalSi: `marTlmsajuleba da kanoni~, #4(30), 

2012, 60. 
178 Tanasworuflebianobis darRevavs ki mudam umciresobaSi myof 

aqcionerTa interesebi ewireba, juReli g., kapitalis dacva saaqcio 

sazogadoebaSi, Tbilisi, 2010, 241. 
179 Pettet B., Company Law, 2nd ed., UK, 2005, 216. 
180 Cahn A., Donald C.D., Comparative Company Law, NY, 2010, 576. 
181 CaCava s., moTxovnebisa damoTxovnis safuZvlebis konkurencia, Tb., 2011, 

4, cit. Larenz/Wolf, Allgemeiner Teil des Bürgelichen Rechts, 9. Aufl., 2004, § 3, 

RdNr. 104. 
182 Kline C., Protecting Minority Shareholders in Close Corporations: Modeling 

Czech Investor Protections on German and Unites States Law, 23 B.C. Int‟l &Comp. 

L. Rev. 229, 2000, 239,  
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resebis dacvasa184 da darRveul uflebaTa aRdgenas emsaxureba. 

iqidan gamomdinare, rom moTxovnis mTavari kreditori swored 

korporacia gaxlavT185, aqcioners aqvs ufleba sazogadoebis sax-

eliT, derivatiuri sarCelis meSveobiT misi interesi daicvas. sav-

sebiT dasaSvebia, rom amgvari sarCeli aRiZras ara mxolod di-

reqtoTa, aramed dominant, makontrolebeli paketis mqone aqio-

nerTa winaaRmdeg, maT mier upiratesobis borotad gamoyenebis 

SemTxvevaSi.186  

umciresobaSi myof aqcionerTa uflebebis dacva umravlesobaSi 

myof partniorTa an Tundac xelmZRvanelTa ukanonod aRiarebas ar 

moiazrebs.187 minoritarTa mier TavdacviTi saSualebebis arakeTil-

sindisieri gamoyeneba, mxolod maT sawinaaRmdegod Tu imoqmedebs, 

radgan maTac akisriaT erTgulebis movaleoba188.189 mcire aqcione-

ris mxridan amgvar qmedebas maSin aqvs adgili, rodesac isini 

saerTo krebis gadawyvetilebebs dausruleblad asaCivreben, rac 

naklebad sasikeToa sazogadoebisaTvis.190 saWiroa SemuSavdes `koa-

                                                                                                                           
ix. Semdeg misamarTze: http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/ 

[07.02.13]. 
183 “Derivative Suit”, QC V., Drake D., Richardson G., Lightman D., Collingwood 

T., Minority Shareholders Law, Practice and Procedure, 4th ed., NY, 2010, 29-32. 
184 QC J. V., Drake D., Richardson G., Lightman D., Collingwood T., Minority 

Shareholders Law, Practice and Procedure, 4th ed., NY, 2010, 30. 
185 juReli g., kapitalis dacva saacio sazogadoebaSi, Tbilisi, 2010, 

201. 
186 Boyle A. J., Minority Shareholder's Remedies, UK, 2004, 63. 
187 kniperi r., umciresobaSi myofi partnioris uflebebis dacva saqarT-

velos samewarmeo samarTlis mixedviT, germanul-qarTul simpoziumSi: 

sakorporacio samarTlis ganviTarebis problemebi saqarTveloSi, Tbilisi, 

2000, 99. 
188 Kline C., Protecting Minority Shareholders in Close Corporations: Modeling 

Czech Investor Protections on German and Unites States Law, 23 B.C. Int‟l &Comp. 

L. Rev. 229, 2000, 256,  

ix. Semdeg misamarTze: http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/ 

[07.02.13]. 
189 Cahn A., Donald C.D., Comparative Company Law, NY, 2010, 599. 
190 burduli i., mcire aqcioneris uflebaTa farglebis borotad gamoyene-

ba da misi gavlena sakorporacio samarTlebrivi urTierTobebis ganviTare-

baze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), TinaTin wereTlis 

http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/
http://lawdigitalcommons.bc.edu/iclr/vol23/iss2/4/
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licioneri~191, `yaCaRi~192, `momparavi~193 aqcionerebis mxridan ara-

qonebrivi uflebis borotad gamoyenebis TavdacviTi meqanizmi.  

gamosavali iqneba: a) korporaciuli marTvis eqspertTa jfufis194 

gadawyvetilebaSic unda veZioT _ igulisxmeba mcire aqcionerTa 

specialuri Semowmebis ufleba;195 an b) amerikuli sakorporacio 

                                                                                                                           
saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove sakorpo-

racio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 2009, 

265. gadawyvetilebis dablokvis SeTxvevaSi ziani adgeba sazogadoebas da 

dominantur mdgomareobaSi myof partniors, iqve,  57. 
191 “Koalitionsaktionäre” burduli i., erTgulebis movaleoba, rogorc 

umravlesobisa da umciresobis qmedebebis masStabi sakorporacio samar-

TalSi (germanuli samarTlis magaliTze), JurnalSi: `marTlmsajuleba da 

kanoni~, #4(30), 2012, 60, 68, sqolio 83, cit. Dreher, Meinrad, 

Treupflichten zwischen Aktionaeren und Verhaltenspflichten bei der 

Stimmrechtsbuendelung, ZHR 1993, S. 158-159.  
192 kniperi r., umciresobaSi myofi partnioris uflebebis dacva 

saqarTvelos samewarmeo samarTlis mixedviT, germanul-qarTul 

simpoziumSi: sakorporacio samarTlis ganviTarebis problemebi 

saqarTveloSi, Tb., 2000, 102. 
193 burduli i., mcire aqcioneris uflebaTa farglebis borotad 

gamoyeneba da misi gavlena sakorporacio samarTlebrivi urTierTobebis 

ganviTarebaze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), TinaTin 

wereTlis saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove 

sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 

2009, 264. 
194 2001 wlis seqtemberSi Seqmnil eqspertTa jgufis mier SemuSavda 

angariSi, romelic SemdgomSi, 2003 wlis 21 maiss evropis 

TanamegobrobaTa komisiis mier miRebul `evropis kavSirSi sakorporacio 

samarTlis modernizaciisa da korporaciuli marTvis gaumjobesebis 

gegma~-s safuZvlad daedo. moqmedebis gegmis mizans warmoadgenda 

aqcionerTa uflebebis dacva da am konteqstSi xelmZRvanelTa 

pasuxismgeblobis gazrda, Wanturia l., evropis kavSiris moqmedebis gegma, 

wereTlis saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove 

sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 

2009, 523; eqspertTa jgufis Semadgenloba: Jose Maria Garrido Garcia, 

Klaus J. Hopt, Jonathan Rickford, Guido Rossi, Jan Schars Christensen, Joelle 

Simon, Wanturia l., korporaciuli marTva da xelmZRvanelTa 

pasuxismgebloba sakorporacio samarTalSi, Tb., 2006, 25-29. 
195 burduli i., mcire aqcioneris uflebaTa farglebis borotad 

gamoyeneba da misi gavlena sakorporacio samarTlebrivi urTierTobebis 

ganviTarebaze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), TinaTin 
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samarTlis praqtikis gaTvaliswinebiT mivagnoT _ moiazreba bor-

dis SigniT Seqmnili specialuri komisia, e.w. “Special Litigation 

Committees”196?    

mosarCele mxares garkveuli xarjebis gaweva uwevs; amerikis 

SeerTebul StatebSi advokatis sazRauri gamoiTvleba imis mixed-

viT Tu raoden warmatebiT dasrulda saqmis warmoeba mosarCele 

mxarisaTvis.197 xarjebi, nawilobriv mainc, SesaZloa, gasaCivrebis 

uflebis borotad gamoyenebis safrTxis Semcirebas uzrunve-

lyofdes. Tundac nacionalurma kanonmdeblobam formalur Semow-

mebasTan erTad sarCelis materialuri dasaSvebobis winapirobebis 

gaTvaliswinebiT Semowmebis princips mimarTos.198 
 

 

 

 

                                                                                                                           
wereTlis saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove 

sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 

2009, 300; Wanturia l., evropis kavSiris moqmedebis gegma, wereTlis 

saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove 

sakorporacio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 

2009, 523.  
196 “Special Litigation Committees” amerikuli sakorporacio samarTlis 

pirmSo gaxlavT. es aris specialuri komisia, romelic bordis SigniT im 

direqtorebisagan iqmneba, romelTac gasaCivrebul garigebasTan an 

gadawyvetilebasTan kavSiri ar aqvT; ikvleven aqcioneris pretenziebis 

dasabuTebulobas, Tu ramdenad Sedis korporaciis interesebSi arsebuli 

sarCeli, romelic korporaciis saxeliT unda iyos wardgenili _ 

saubaria derivatiul sarCelze, Wanturia l., korporaciuli marTva da 

xelmZRvanelTa pasuxismgbeloba sakorporacio samarTalSi, Tbilisi, 2006, 

421. 
197 Bottomley S., The Constitutional Corporation (Rethink Corporate Governance), 

USA, 2007, 160. 
198 burduli i., mcire aqcioneris uflebaTa farglebis borotad gamoyene-

ba da misi gavlena sakorporacio samarTlebrivi urTierTobebis ganviTare-

baze (mcire aqcionerTa dacvis Tanamedrove meqanizmebi), TinaTin wereTlis 

saxelmwifosa da samarTlis institutis krebulSi: Tanamedrove sakorpo-

racio samarTlis Teoriuli da praqtikuli sakiTxebi, Tbilisi, 2009, 

287.  
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daskvna 

 

`imisaTvis, rom veravin SeZlos Zalauflebis borotad gamoye-

neba, saWiroa TviT saganTa iseTi wyoba, rom Zalauflebas Za-

laufleba aokebdes.~199 mewarme subieqtTa warmatebis centralur 

birTvs aqcionerTa urTierTbalansi, sazogadoebis miznebis Sesaba-

misad miRebuli gadawyvetileba da dakisrebul movaleobaTa jero-

vani Sesruleba warmoadgens. sazogadoebis saqmianobaSi dividendis 

mTlianad an nawilobriv reinvesticiac kanoniT ganmtkicebuli 

normebis dacviT, mewarme subieqtis qonebrivi klimatis gaTvalis-

winebiT unda iyos miRebuli.  

ganxorcielebuli kvlevis safuZvelze SesaZlebelia mokled 

daskvnis Camoyalibeba. reinvesticia, rogorc Sida dafinansebis 

meqanizmi, sazogadoebis ekonomikuri viTarebis gaumjobesebis erT-

erTi saukeTeso saSualeba da praqtikaSic sakmaod xSirad gamoye-

nebadi gaxlavT. uflebamosili organos mier miRebuli gadawyve-

tileba rigi winapirobaTa dacviT, korporaciis finansuri mdgoma-

reobis gaTvaliswinebiT unda iyos miRebuli. es ki, SeZlebisdagva-

rad, ukmayofilo aqcionerTa pretenziebs minimumamde dayvanas 

uzrunvelyofs. Sedegad, maT mier saerTo krebis gadawyvetilebis 

gasaCivrebis faqti samarTlebriv safuZvels iqneba moklebuli. 

 zogadad, finansuri politikis efeqtiani marTva xelmZRva-

nelTa komptenciaSi Sedis. amerikis sakorporacio samarTlis mix-

edviT, dividendis ganawilebisa Tu gaunawileblobis sakiTxic mis 

samewarmeo gadawyvetilebad miiCneva, romlis miReba fiducialur 

movaleobaTa dacvas saWiroebs. nacionalur da germanul samar-

TalSi diferentuli midgomaa Camoyalibebuli. am SemTxvevaSic di-

videndis miRebaze moTxovnis ufleba partnioris statusidan ga-

modinareobs. qonebrivi uflebis realizeba ki wminda mogebis far-

glebSi xdeba. Tumca dividendTa ganawilebis winapiroba aqcionerTa 

saerTo krebis dadebiTi gadawyvetileba gaxlavT. Tu ramdenad sa-

                                                           
199 monteskie S. l., kanonTa goni, d. labuCiZis Targmani, Tbilisi, 1994, 

180-181. 
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marTliania wminda mogebis distribuciaze gadawyvetileba bordma 

an saerTo krebam miiRos, romelsac savsebiT dasaSvebia aqciaTa 

sakontrolo paketis mflobeli partniori eswrebodes _ statiis 

miznebs scildeba. magram TiToeul aqcioners erTmaneTisadmi da 

rac mTavaria, sazogadoebis winaSe erTgulebis movaleoba akisria. 

Sedegad, partniorTa piradi zraxvebi Tu miznebi maqsimalurad 

SeboWilia, xolo sazogadoebis interesebi _ upirates mdgomareo-

baSi moqceuli. 

mogebis gaunawileblobis sakiTxi mniSvnelovan rols ara mxo-

lod Sida, aramed garesamarTlebriv konteqstSic asrulebs. es 

ukanaskneli korporaciebis kreditorTa uflebebis dacvis, maTi 

moTxovnaTa dakmayofilebis materialuri bazisis SeqmnaSi gamoix-

ateba. swored amiT ganisazRvreba potenciur investorTa interesi 

sazogadoebis mimarT. kreditorTa winaSe gadaxdisunarianoba, maTi 

moTxovnaTa dakmayofilebis myari materialuri resursebis arse-

boba ki mewarme subieqtis konkurentunarianobisa da maRali lik-

vidurobisA sawindari iqneba. 
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sergi jorbenaZe 

 

mauwyeblis sakuTreba 

(`mauwyeblobis Sesaxeb~ saqarTvelos  

kanonis VII Tavis zogadi analizi) 

 

Sesavali 

 

sakuTrebis ufleba saqarTvelos konstituciiT aRiarebuli 

uflebaa. igi gaaCnia rogorc fizikur, ise iuridiul pirs. aseTi 

uflebiT sargeblobis farglebSi maT SesaZlebloba aqvT nebis-

mieri qonebrivi sikeTe gankargon.  

winamdebare naSromSi ganixileba mauwyeblis sakuTrebis samar-

Tlebrivi mowesrigebis sakiTxi, romelic `mauwyeblobis Sesaxeb~ 

saqarTvelos kanonis VII TavSia mocemuli (me-60, 61-e da 62-e 

muxlebi).  

naSromi samauwyeblo samarTlis mxolod erT konkretul in-

stituts Seexeba _ mauwyeblis sakuTrebas. aRniSnulis safuZvelze 

yuradReba im samarTlebriv mowesrigebazea gamaxvilebuli, romlis 

mixedviTac kanonSi mauwyeblis sakuTrebis cnebis qveS mauwyeblis 

koncentraciis, licenziis flobisa da sixSiruli speqtriT sar-

geblobis sakiTxi da mauwyeblis sakuTrebis cvlilebaa gaerTiane-

buli. am mizniT, naSromSi sakuTrebis uflebisa da mauwyeblis 

cneba zogadadaa ganmartebuli.  

naSromSi qarTuli literatura, romelic Sesabamis samarTle-

briv instituts Seexeba, Segnebulad maqsimalurad aris gamoyene-

buli. statiis erT-erTi ZiriTadi mizani im problemuri sakiTxe-

bis warmodgena gaxlavT, romelic `mauwyeblobis Sesaxeb~ saqarT-

velos kanonSia mowesrigebuli. amasTan, problemis arsebobis 

SemTxvevaSi misi gadaWris gzebis sakiTxic mniSvnelovania. aqedan 

gamomdinare, naSromSi sakanonmdeblo rekomendaciebs calke qveTavi 

eTmoba.  
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1. mauwyebeli 

 

mauwyebloba Tanamedrove epoqis erT-erTi umniSvnelovanesi ga-

mowvevaa. igi mayureblamde konkretuli informaciis mitanis yve-

laze gavrcelebuli saSualebaa. swored mauwyeblobis aseTi ganvi-

Tarebis Sedegia specialuri sakanonmdeblo normis Seqmna, rac misi 

samarTlebrivi urTierTobis mowesrigebis garanti gaxdeba. 

saqarTveloSi mauwyeblis qcevis wesi ZiriTadad Semdegi aqte-

bis safuZvelze wesrigdeba: saqarTvelos konstitucia, `mauwyeb-

lobis Sesaxeb~ saqarTvelos kanoni, mauwyebelTa qcevis kodeqsi 

da saqarTvelos komunikaciebis erovnuli komisiis mier miRebuli 

dadgenilebebi. 1  aRniSnulis garda, mauwyeblis saqmianobisas ga-

moiyeneba sxva normebic,2 Tumca maTi CamoTvla da maTze msjeloba 

statiis mizans ar warmoadgens. 

`mauwyeblobis Sesaxeb~ saqarTvelos kanonis me-2 muxlis `t~ 

qvepunqtis mixedviT, mauwyebels warmoadgens piri, romelic samau-

wyeblo produqciis gadacemas sakuTari saredaqcio damoukideblo-

biT axorcielebs. samauwyeblo produqcia SeiZleba iyos: sainfor-

macio gamoSveba, mxatvruli an/da dokumenturi filmi, Toq-Sou da 

sxv. 

saqarTvelos moqmedi kanonmdeblobis mixedviT, mauwyebeloba sam 

saxed iyofa: sazogadoebriv, saTemo da kerZo mauwyeblobad. zoga-

dad, samauwyeblo sferoSi samarTlebriv mowesrigebaze msjeloba 

mediasamarTlis prerogativas warmoadgens. Tumca aq ganxiluli 

sakiTxi samoqalaqo samarTlis erT-erT umniSvnelovanes insti-

tuts _ sakuTrebis uflebas Seexeba. 

                                                           
1 aqve unda aRiniSnos, rom mauwyebelTa qcevis kodeqsi swored saqarTve-

los komunikaciebis erovnuli komisiis mier aris miRebuli, Tumca SesaZ-

lebelia misi, rogorc samauwyeblo urTierTobis mniSvnelovani momwesri-

gebeli dokumentis calke gamoyofa.  
2  magaliTad, `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos 

kanoni, `reklamis Sesaxeb~ saqarTvelos kanoni da sxv. 
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statiaSi konkretuli mauwyeblis SemTxvevaSi sakiTxis gadawy-

vetis gzebze yuradReba ar aris gamaxvilebuli. problemis gada-

Wris sakiTxi mauwyeblobis samive saxes Seexeba. 

 

2. sakuTrebis ufleba, rogorc samarTlebrivi instituti (zo-

gadad) 

 

sakuTrebis ufleba kerZosamarTlebrivi urTierTobis samarTle-

brivi institutia. igi sanivTo uflebaTa erT-erT yvelaze mniSv-

nelovan saxes warmoadgens, romelsac didi istoriuli ganviTareba 

uZRvis win. 3 igi adamianis arsebobis elementaruli safuZvelia, 

romliTac adamianis Tavisuflebis uzrunvelyofa, misi unarisa da 

SesaZleblobebis adekvaturi realizacia xdeba4. 

saqarTvelos samoqalaqo kodeqsSi (SemdgomSi _ ssk) sakuTre-

bis ufleba erTiani cnebis saxiTaa mocemuli,5romlis mixedviTac, 

pirs miniWebuli aqvs absoluturi ufleba sakuTari survilisa-

mebr gankargos mis sakuTrebaSi arsebuli qonebrivi sikeTe.6am gan-

martebidan gamomdinare, sakuTrebis uflebaze saubarisas, upir-

veles yovlisa, mniSvnelovania piris nivTTan damokidebulebis xa-

siaTis gansazRvra, aseTi damokidebulebis safuZvelze ki misi Si-

naarsisa da piris garantiebis dadgena.7 igi warmoadgens uflebas, 

romelic SeiZleba mxolod kanoniT gaTvaliswinebul SemTxvevebSi 

SeizRudos8. 

                                                           
3 nadareiSvili g., romis samoqalaqo samarTali, Tbilisi, 2005, 64-65. 
4  saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis 

#1/2/384 gadawyvetileba saqmeze, `saqarTvelos moqalaqeebi – daviT jim-

SeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parla-

mentis winaaRmdeg~. 
5 zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tbilisi, 2005, 

81. 
6 Sead., iqve, 83. 
7 iqve, 82. 
8  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 

wlis 24 maisis gadawyvetileba #as-955-1234-09. 
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sakuTrebis uflebiT SesaZlebelia nivTis Tavisuflad gan-

kargva. am SemTxvevaSi meore adgilzea is, Tu ramdenad socialuri 

mniSvnelobis matarebelia pirisTvis es nivTi da ra saxis Rire-

bulebebi gaaCnia mas.9 nebismier SemTxvevaSi, pirs ufleba aqvs sa-

kuTari survilisamebr gankargos igi. 

marTalia, sakuTreba uflebis erT-erTi saxea, magram zog 

SemTxvevaSi mas mavaldebulebeli xasiaTi gaaCnia. sxva sityvebiT 

rom iTqvas, sakuTrebis uflebiT pirs garkveuli valdebulebani 

ekisreba, romelTa ganxorcielebac savaldebulo xasiaTs iZens. 

aRniSnuli ki, Tavis mxriv, Sesabamisi kanonmdeblobiTaa mowesrige-

buli, rac sakuTrebis uflebas `socialuri wesrigis kalapotSi 

ayenebs~ 10 . mauwyeblis sakuTrebis SemTxvevaSic swored erT-erTi 

aseTi SezRudvaa saxeze. 

 

3. mauwyeblis sakuTreba 

 

mauwyebels SesaZlebelia sakuTrebaSi gaaCndes rogorc moZravi, 

ise uZravi qoneba, magaliTad, sxvadasxva teqnika-danadgari, romli-

Tac pirdapiri eTeri gadaicema, samauwyeblo programebi imarTeba, 

siuJetebis montaJi xdeba, JurnalistTa gadaadgileba xorcieldeba 

da sxv. 

statiis mizania, mauwyeblis sakuTrebis is mniSvnelovani mowe-

srigeba ganisazRvros, romelic `mauwyeblobis Sesaxeb~ saqarTve-

los kanonis VII TavSia gawerili. 

miTiTebuli kanonis safuZvelze mauwyeblis sakuTrebis sakiTxi 

sam ZiriTad nawiladaa dayofili: a) mauwyeblis sakuTrebis kon-

                                                           
9  saqarTvelos sakonstitucio sasamarTlos 2008 wlis 19 dekembris 

#1/2/411 gadawyvetileba saqmeze, `Sps `rusenergoservisi~, Sps `patara 

kaxi~, ss `gorgota~, givi abalakis individualuri sawarmo `fermeri~ da 

Sps `energia~ saqarTvelos parlamentisa da energetikis saministros wi-

naaRmdeg~. 
10 iqve, 90. 
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centraciis akrZalva;11b) mauwyeblis sakuTrebis gamWvirvaloba12 da 

g) mauwyeblis sakuTrebis cvlilebebi13. 

 

3.1 mauwyeblis sakuTrebis koncentraciis akrZalva 

 

ras niSnavs mauwyeblis sakuTrebis koncentraciis akrZalva? 

aRniSnuli termini saqarTvelos komunikaciebis erovnuli komisiis 

gadawyvetilebebSi 14  ganmartebuli ar aris. misi dasaxeleba mxo-

lod gadawyvetilebis samarTlebrivi dasabuTebisas gamoiyeneba15. 

kanonis Sinaarsidan gamomdinare, SesaZlebelia iTqvas, rom kon-

centraciis sakiTxi Tanamedrove da konkurentunariani garemos 

Seqmnis mizans isaxavs, romlis safuZvelzec erTi konkretuli 

mauwyebeli monopolisti ar iqneba. magaliTad, Tu mauwyebels gaaC-

nia Tanamgzavruli sistemebis gamoyenebiT mauwyeblobis ufleba, 

mas damatebiT analogiuri saxis mauwyeblobis ganxorcielebis uf-

leba sxvagvarad ar unda hqondes. TvalsaCinoebisaTvis magaliTi 

dRevandeli praqtikidan movixmoT: telekompania “GDS TV” spe-

cializebul mauwyebels warmoadgens, romelsac B125 licenzia 

aqvs.16 aRniSnuli licenziiT igi Tanamgzavruli sixSiris gamoyene-

biT mauwyeblobs da misi signalis miReba sxvadasxva Tanamgzavridan 

                                                           
11 `mauwyeblobis Sesaxeb~ saqarTvelos kanonis me-60 muxli, saqarTvelos 

saparlamento uwyebani #780-rs, 2004. 
12 iqve, 61-e muxli. 
13 iqve, 62-e muxli. 
14 saqarTvelos komunikaciebis erovnuli komisia imitom aris magaliTad 

moyvanili, rom samauwyeblo samarTalze saqarTveloSi ar moipoveba raime 

saxis literatura, romliTac SesaZlebeli iqneba ixelmZRgvanelos pirma 

da gansazRvros Tundac iseTi samarTlebrivi instituti, rogoricaa sa-

kuTrebis koncentraciis akrZalva. 
15 saqarTvelos komunikaciebis erovnuli komisiis 2013 wlis 22 Teber-

vlis #109/23 gadawyvetileba, kerZo mauwyeblobis B11 licenziis gace-

maze Tanxmobis micemis Sesaxeb;  

ix. <http://gncc.ge/index.php?lang_id=GEO&sec_id=7070&info_id=113764> 

 [23.05.2013]. 
16 telekompania “GDS TV”-is Sesabamisobis deklaracia; ix. 
<http://gdstv.ge/images/declaracia.jpg> [23.05.2013]. 

http://gncc.ge/index.php?lang_id=GEO&sec_id=7070&info_id=113764
http://gdstv.ge/images/declaracia.jpg


163 

aris SesaZlebeli.17 moqmedi kanonmdeblobis mixedviT, dasaxelebul 

mauwyebels amgvari kidev erTi licenziis flobis ufleba ar aqvs. 

aseTi akrZalva absoluturad logikuri da marTebulia. sxva 

SemTxvevaSi igi qarTul samauwyeblo sivrceSi monopolisti gaxde-

boda. mniSvnelovania isic, Tu ramdenadaa aseTi akrZalva sakuTre-

bis uflebasTan dakavSirebuli? ramdenad izRudeba “GDS TV”-is 

sakuTrebis ufleba, rodesac kanoni mas mxolod erTi licenziis 

flobas avaldebulebs? dasmul kiTxvaze pasuxis gasacemad uSua-

lod licenziis samarTlebrivi buneba da misi samarTlebrivi mo-

wesrigeba unda iqnas ganxiluli. 

 

3.1.1. licenzia, rogorc mauwyeblobis ganxorcielebaze nebarT-

vis damadasturebeli dokumenti 

 

rogorc zemoT aRiniSna, `mauwyeblobis Sesaxeb~ saqarTvelos 

kanonis me-60 muxlSi licenziis flobis uflebaa gawerili. Ta-

visTavad, mflobeloba sakuTrebas ar gulisxmobs, 18  rac aseTi 

uflebis mqones absolutur uflebas ar aniWebs. Sesabamisad, sain-

teresoa, ramdenad samarTlianadaa mowesrigebuli mauwyeblis sa-

kuTrebis sakiTxi? 

licenzia piris saqmianobisaTvis gansaxorcielebel uflebas 

warmoadgens. Sesabamisad, saqmianobis ganxorcielebis ufleba piris 

sakuTrebad ver miiCneva, romliTac misi gankargva Tavisuflad 

SeeZleba. magaliTad, `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 

39-e muxliT, licenziis moqmedebis vadis gagrZelebisTvis licen-

ziis mflobeli ixdis salicenzio mosakrebels da salicenzio 

gadasaxdelis sawyis odenobas, aseTis arsebobis SemTxvevaSi. 19 ka-

                                                           
17 Turksat, Eutelsat, Astra _ <http://gdstv.ge/images/declaracia.jpg> [23.05.2013]. 
18 zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tbilisi, 2005, 

57 _ `samoqalaqo kodeqsis Rirsebad miCneul unda iqnas is, rom mflo-

beloba gamijnulia sakuTrebisagan~. 
19  miTiTebulis garda, kanonmdeblobiT gansazRvrulia sxva pirobebi da 

SezRudvebi, romlebic licenziis moqmedebis vadis gagrZelebas exeba. ma-

http://gdstv.ge/images/declaracia.jpg
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nonis mixedviT, valdebulebebi ekisreba mflobels da ara mesaku-

Tres. 

licenziis mflobeli ar warmoadgens mis mesakuTres. Sesabami-

sad, kanonSi mauwyeblis sakuTrebis gaswvriv imis gawera, rom 

pirs erTpirovnulad (an urTierTdamokidebul pirTan erTad) uf-

leba ar aqvs flobdes ara umetes erT saerTo satelevizio mau-

wyeblobis licenzias TiTo momsaxurebis zonaSi, gaumarTlebelia. 

gamoTqmuli mosazreba ise ar unda iqnes gagebuli, TiTqos es wesi 

moqmed kanonmdeblobas ewinaaRmdegeba. piriqiT, Tanabari konkuren-

ciis princips absoluturad eqvemdebareba. gasarkvevi rCeba mxo-

lod is, Tu ramdenadaa licenziis mflobeli misi mesakuTre? sxva 

sityvebiT rom iTqvas, ramdenadaa gaTanabrebuli licenziis mflo-

beli mesakuTresTan? 

problemis gadasaWrelad paraleli gavavloT aqciebisa da wi-

lebis flobasTan. licenziis samarTlebrivi mowesrigeba absolu-

turad ar Seesabameba aqciebisa da wilis flobis samarTlebriv 

mowesrigebas, anu licenziis safuZvelze mauwyebeli saqmianobas 

axorcielebs da iseve rogoric aqciebisa da wilebis SemTxvevaSi, 

mauwyebels aqvs Semosavali.  

am mosazrebas SeiZleba daupirispirdes gansxvavebuli azri, 

romlis mixedviTac, licenziis arqonis SemTxvevaSi SesaZlebelia 

mauwyebels ar gaaCndes Semosavali da Sesabamisad, ver naxos mo-

geba, Tumca am kuTxiT msjelobis drosac, mauwyebeli licenziis 

mesakuTred ver miiCneva da licenzia mauwyeblis sakuTreba, ro-

gorc araqonebrivi sikeTe, ver gaxdeba.20 

aseTi saxis paralelis gavlebisas upriania ganxilul iqnas 

adamianis uflebaTa evropuli sasamarTlos praqtika. sasamarTlo 

ganmartavs, rom aqcia warmoadgens qonebas,21 Sesabamisad, SesaZlebe-

                                                                                                                           
galiTad, saqarTvelos komunikaciebis erovnuli komisiis mxridan ar unda 

iyos saxeze mauwyeblis sanqcireba da sxv. 
20 miT umetes qonebrivi sikeTe. 

21 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze 

`bramleidi da malmstromi SvedeTis winaaRmdeg~ #8588/79 da #8589/79 
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lia, masze pirs sakuTrebis ufleba gaaCndes. amasTan, sasamarTlo 

msjelobs licenziis sakiTxze, romlis mixedviTac Semdeg daskvnas 

akeTebs: licenzia ar warmoadgens qonebas, Tumca licenziiT saq-

mianobasTan dakavSirebuli ekonomikuri interesebi qonebis erT-

erTi saxea, romlis gauqmebis SemTxvevaSi SeiZleba sakuTrebis 

uflebis (qonebiT mSvidobiani sargeblobis) xelyofa moxdes. 22 

sasamarTlos am ori mosazrebidan Semdegi daskvna gamomdinareobs: 

licenzia es aris ufleba, romlis safuZvelzec Sesabamisi saqmia-

noba xorcieldeba. licenziiT mosargeble mis mflobels warmoad-

gens, xolo mflobeloba, saqarTvelos samoqalaqo kodeqsidan ga-

momdinare, esaa faqti da ara ufleba. 23  mflobeloba konkretul 

uflebazea damokidebuli da mis gareSe verc iarsebebs24. 

amasTan, mflobeloba warmoiSoba mas Semdeg, rac moxdeba saku-

Trebis uflebis gadasvla da sxv. gansxvavebiT sakuTrebis ufle-

bisgan, mflobelobisas erTmaneTisgan ori sakiTxi unda gaimijnos: 

a) nivTze faqtobrivi batonobis SesaZlebloba; b) faqtobrivi ba-

tonobis nebiTi mopoveba.25 orive SemTxvevaSi mflobeloba SeiZle-

ba konkretuli saxis uflebebiT arsebobdes, romlebzec SemdgomSi 

Sesabamisi samarTlebrivi urTierTobebis ganviTareba iqneba damoki-

debuli. e.i. mflobeloba samauwyeblo sivrceSi, upirveles yovli-

sa, dakavSirebulia ZiriTad uflebasTan. 

sakiTxi SeiZleba sxva kuTxiTac davinaxoT: licenziis arsebobi-

sas mflobelobis cneba, SesaZlebelia, sakuTrebasTan analogiis 

gaTvaliswinebiT ganvixiloT. sakuTreba nivTis survilisamebr mox-

                                                                                                                           
(1982), ix. citireba: saqarTvelos axalgazrda iuristTa asociaciis ga-

mocema, Tbilisi, 2004, 371 - 23-24. 
22 adamianis uflebaTa evropuli sasamarTlos gadawyvetileba saqmeze “Tre 

Troqtorer Aktibolag v. Sweden” A159 (1989), ix. citireba: saqarTvelos 

axalgazrda iuristTa asociaciis gamocema, Tbilisi, 2004, 375 - 39-40. 
23 zoiZe b., evropuli kerZo samarTlis recepcia saqarTveloSi, Tbilisi, 

2005, 247. 
24 iqve. 
25 zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tbilisi, 2003, 

56-57. 



166 

marebas gulisxmobs, rac, saboloo jamSi, SeiZleba mogebasTan 

iyos dakavSirebuli.26 

aRniSnulisgan gansxvavebiT, licenziis floba TavisTavad mau-

wyeblis mier Sesabamisi mogebis naxvis winapirobaa: Tu mauwyebels 

licenzia ar eqneba, misi teleeTeri farTo sazogadoebisTvis xel-

misawvdomi ar iqneba. Tu televizias mayurebeli ar eyoleba, mas 

Sesabamisi reitingi ar eqneba, xolo reitingis arqonis gamo mau-

wyebelze reklama ar gava. es ki, saboloo jamSi, mauwyeblis saq-

mianobas warumatebels gaxdis. am WrilSi sakiTxis ganxilvisas 

SeiZleba dadgindes, rom licenziis mflobeloba sakuTrebis uf-

lebasTan axlos dgas, Tumca es ar niSnavs, rom licenziis mflo-

bel mauwyebels masze absoluturi ufleba gaaCnia. 

licenziis flobas azri daekargeboda, Tu mauwyebeli damxmare 

saSualebebiT mis gamoyenebas ar moaxdenda, magaliTad, sixSiruli 

speqtriT. imis gaTvaliswinebiT, rom licenziis safuZvelze mau-

wyebels sakuTari teleeTeris gadacemis saSualeba aqvs, amas igi 

sixSiruli speqtris gamoyenebiT axorcielebs. paralelis gasavle-

bad saWiroa ganimartos, Tu ramdenadaa sixSiruli speqtri mau-

wyeblis sakuTreba. 

 

3.1.2. sixSiruli speqtri, rogorc saxelmwifo sakuTreba 

 

sixSiruli speqtris gamoyenebiT saqmianoba da aseTi uflebis 

gamoyeneba licenziis safuZvelze xdeba.27 sixSiruli speqtri sax-

elmwifo sakuTrebas warmoadgens 28  da misi gankargvis uflebac 

swored mas gaaCnia. aseTi saxis ufleba farTo gagebiT ar unda 

                                                           
26 magaliTad, piri yidulobs avtomanqanebs da Semdeg Zvirad yidis sxva 

teritoriaze. misi saqmianobis mizani swored mogebis naxvaa, rac sakuTre-

bis uflebis absolutur realizaciaSi gamoixateba. 
27  magaliTad, `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 43-e muxli, 

romelSic gawerilia sixSiruli speqtris gamoyenebiT mauwyeblobis li-

cenziis gacemis wesi. 
28 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 11 aprilis gada-

wyvetileba #1/1/468 saqmeze, `saqarTvelos saxalxo damcveli saqarTve-

los parlamentis winaaRmdeg~. 
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ganimartos. kerZod, saxelmwifo, mis sakuTrebaSi arsebuli resur-

sis miuxedavad, sazogadoebrivi interesidan gamomdinare, valdebu-

lia, sixSiruli speqtri gankargos29. 

aRniSnulidan gamomdinare, sixSiruli speqtri saxelmwifo sa-

kuTrebas warmoadgens, romlis gamoyenebis uflebac mxolod mau-

wyebels eniWeba. mauwyebeli sixSiruli speqtris mesakuTre arc 

maSin xdeba, roca mauwyeblobis ganxorcielebis uflebas moipo-

vebs. licenziasTan paralelis gavlebisas gamoikveTeba, rom sixSi-

ruli speqtris gamoyenebiT saqmianoba sargeblobis, gamoyenebis 

uflebas, mauwyeblis mier signalis gavrcelebis ganxorcieleba 

warmoadgens. sixSiruli speqtri iseve, rogorc licenzia, mauwye-

bels sakuTrebaSi ar gadaecema da masze is absoluturi ufleba, 

romelic sakuTrebisTvisaa damaxasiaTebeli, ar warmoeSoba. 

 

3.2 mauwyeblis sakuTrebis gamWvirvaloba 

 

`mauwyeblobis Sesaxeb~ saqarTvelos kanonis 61-e muxli mau-

wyeblis sakuTrebis gamWvirvalobis uzrunvelyofas isaxavs miznad. 

Tumca masSi mauwyeblis mTliani sakuTrebis gamWvirvaloba gan-

sazRvruli ar aris. 

miTiTebuli muxlis pirveli punqtiT, mauwyebeli valdebulia 

gamoaqveynos da komisias warudginos informacia, romelic samau-

wyeblo sferoSi saqmianobas Seexeba. kerZod, Sesabamisobis dekla-

racia, 30  aseve, Semdegi saxi informacia: mauwyeblobis sferoSi 

sxva licenziis flobis an mauwyeblobis avtorizaciis Sesaxeb, 

sxva mauwyebelSi wilis an aqciebis flobis Sesaxeb, perioduli 

beWdviTi gamocemis flobis Sesaxeb, aseve, beWdviT gamocemaSi wi-

lis an aqciebis flobis Sesaxeb, sainformacio saagentos flobis 

an aseT saagentoSi wilis an aqciebis flobis Sesaxeb, sxva sawar-

                                                           
29 iqve. 
30  telekompania `rusTavi 2~-is Sesabamisobis deklaracia; ix. 
<http://rustavi2.ge/news/Shesabamisobis%20Deklaracia.pdf>  [23.05.2013]. 

http://rustavi2.ge/news/Shesabamisobis%20Deklaracia.pdf
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moSi an sxva sawarmoSi wilis an aqciebis 5%-is an metis flobis 

Sesaxeb.  

mauwyebels aseTi saxis informaciis wardgenisa da gamoqveynebis 

valdebuleba ekisreba ara ugvianes momdevno wlis pirveli Teber-

vlisa. 31 / 32  aRniSnulis garda, mauwyebeli, aseve, valdebulia ga-

moaqveynos da komisias warudginos informacia, Tu misi wilis an 

aqciebis mflobeli, damfuZnebeli, sxva wevri, xelmZRvaneli, Se-

momwirveli an maTi ojaxis wevri, aseve, flobs: a) mauwyeblobis 

sferoSi licenziis mflobeli an avtorizebuli piris aqciebs an 

wils; b) periodul beWdviT mediaSi wils an aqciebs; g) sainfor-

macio saagentoSi wils an aqciebs.33 

CamoTvlili saxeebidan Cans, rom arcerT maTganSi raime saxis 

ufleba, romelic mauwyeblobis ganxorcielebasTan dakavSirebuli 

ar iqneba, ar figurirebs. magram CamoTvlilTagan sakuTrebis uf-

lebis WrilSi mxolod sainformacio saSualebis floba an wilisa 

da aqciebis flobis sakiTxi SeiZleba iqnas danaxuli.34 

 

3.3 mauwyeblis sakuTrebis cvlilebebi 

 

mauwyebels valdebuleba ekisreba saqarTvelos komunikaciebis 

erovnul komisias warudginos da sakuTar vebgverdze gamoaqveynos 

informacia iseTi cvlilebebis ganxorcielebis SemTxvevaSi, rogo-

ricaa: a) misi wilis an aqcioneris cvlileba; b) xelmZRvaneli 

organoebis wevrebisa da Tanamdebobis pirebis cvlileba.35 

TiToeuli maTganis SemTxvevaSi ramdenadaa saxeze sakuTrebaSi 

cvlileba? rogorc zemoT aRvniSneT, mauwyeblis sakuTrebas aqcia 

                                                           
31 `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 61-e muxlis me-2 punqti, 

saqarTvelos saparlamento uwyebani #780-rs, 2004. 
32 `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 61-e muxlis me-4 punqtiT, 

mauwyebeli valdebulia Sesabamisobis deklaracia gamoaqveynos vebgverdze. 
33 `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 61-e muxlis me-3 punqti, 

saqarTvelos saparlamento uwyebani #780-rs, 2004. 
34 aRniSnulis Taobaze ixileT Semdeg TavSi. 
35  `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 62-e muxlis pirveli 

punqti, saqarTvelos saparlamento uwyebani #780-rs, 2004. 
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an wili warmoadgens, romliTac igi sargebels iRebs da romlis 

gankargvac mas sakuTari survilisamebr SeuZlia. amasTan, rodesac 

mauwyebelSi xelmZRvaneli piri icvleba, es sakuTrebis uflebis 

cvlilebad ar unda miiCneodes. 

magaliTad, 2012 wlis 4 dekembers, telekompania `mecxre 

arxze~ Seicvala direqtori.36 aRniSnulis Taobaze kompaniam komi-

sias acnoba da moqmedi kanonmdeblobis Sesabamisad, informacia 

sajarod gamoaqveyna. 37  kanonis mixedviT, es moqmedeba mauwyeblis 

sakuTrebaSi cvlilebis ganxorcielebad unda miviCnioT, rac Sem-

degi mizezis gamo ar iqneba marTebuli: 

a) direqtori warmoadgens kompaniaSi xelmZRvanel pirs, ro-

melsac kompaniis saxeliT sxvadasxva qmedebis ganxorcielebis 

ufleba aqvs. kerZod, dados garigeba, daniSnos TanamSromlebi da 

sxv; 

b) direqtori warmoadgens fizikur pirs da masze, rogorc 

subieqtze, kompaniis damfuZneblebs (aqcionerebs) raime saxis sa-

kuTrebis ufleba ar gaaCniaT. 

moxmobili argumentebidan gamomdinare, direqtoris cvlileba 

mauwyeblis sakuTrebis cvlilebad ar SeiZleba iqnas miCneuli. 

mauwyeblis sakuTreba misi wevrebis sakuTrebad,38 xolo fizikuri 

piri mauwyeblis sakuTrebad ver miiCneva. fizikuri piri kerZo 

samarTlis obieqts ar warmoadgens. kerZo samarTlis obieqtSi 

SeiZleba iyos iseTi qonebrivi an araqonebrivi sikeTe, romlis 

sargebloba, floba da gankargvac SesaZlebelia.39  

                                                           
36 sajaro reestris erovnuli saagentos oficialuri vebgverdi _ amona-

weri mewarmeTa da arasamewarmeo (arakomerciuli) iuridiuli pirebis 

reestridan; 

<https://enreg.reestri.gov.ge/main.php?c=mortgage&m=get_output_by_id&scandoc

_id=479132&app_id=555350> [23.05.2013]. 
37  <http://tv9.ge/?m=11&id=13595> [23.05.2013].  
38 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarT-

veloSi, Tbilisi, 2007, 111-112. 
39 kerZo samarTlis obieqtebze dawvrilebiT ixileT: Wanturia l., samo-

qalaqo samarTlis zogadi nawili, Tbilisi, 2011, 138 da Semdgomi; aseve: 

https://enreg.reestri.gov.ge/main.php?c=mortgage&m=get_output_by_id&scandoc_id=479132&app_id=555350
https://enreg.reestri.gov.ge/main.php?c=mortgage&m=get_output_by_id&scandoc_id=479132&app_id=555350
https://enreg.reestri.gov.ge/main.php?c=mortgage&m=get_output_by_id&scandoc_id=479132&app_id=555350
http://tv9.ge/?m=11&id=13595
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mauwyeblis sakuTrebis cvlileba saxezea, Tu, magaliTad, misi 

damfuZnebeli Seicvala, wilebi sxvagvarad gadanawilda an aqciis 

mflobeli sxva piri gaxda. mauwyeblis sakuTrebis sakiTxze Sesaba-

misi darRvevisTvis pasuxismgeblobis damkisrebeli organo saqarT-

velos komunikaciebis erovnuli komisia gaxlavT.40 

 

4. sakanonmdeblo rekomendaciebi 

 

rogorc yvela sferoSi, maT Soris samauwyeblo saqmianobaSi, 

sakuTrebis uflebis ignorireba am sferos ganviTarebis Seferxebas 

gamoiwvevs. 41   warmodgenili sakanonmdeblo rekomendaciebi `mau-

wyeblobis Sesaxeb~ saqarTvelos kanons da aRniSnuli kanonis VII 

Tavs Seexeba, sadac mauwyeblis sakuTrebazea saubari. TiToeuli 

muxlis Tanaxmad: 

a) me-60 muxli _ mauwyeblis sakuTrebis koncentraciis akr-

Zalva unda Sevides `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 

IV TavSi,42 sadac saubaria mauwyeblis licenzirebisa da avtori-

zaciis 43  wesze. me-60 muxlis Setana miTiTebul TavSi SesaZle-

                                                                                                                           
zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tbilisi, 2003, 26 

da Semdgomi. 
40  saqarTvelos komunikaciebis erovnuli komisiis 2011 wlis 20 maisis 

#251/18 gadawyvetileba; ix.  

<http://gncc.ge/index.php?lang_id=GEO&sec_id=7070&info_id=9063> 

[23.05.2013]. 
41 saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis gadawy-

vetileba #2/1-370,382,390,402,404 saqmeze, `saqarTvelos moqalaqeebi 

zaur elaSvili, suliko maSia, rusudan gogia da sxvebi da saqarTvelos 

saxalxo damcveli saqarTvelos parlamentis winaaRmdeg~. 
42 mauwyeblobis sferoSi saqmianobis licenzireba da avtorizacia; aRniS-

nuli Tavis dasaxeleba Seicvala 2012 wlis 22 maiss, saqarTvelos sa-

konstitucio sasamarTlos 2012 wlis 11 aprilis #1/1/468 gadawyvetile-

bis miRebis Semdeg. 

43 winamdebare naSromis miznebidan gamomdinare, mauwyeblobis sferoSi 

avtorizaciis wesi ar iqneba ganxiluli, Tumca misi samarTlebrivi mowe-

srigeba licenzirebis sakiTxTan erTad gansxvavebuli wesiT xdeba. aRniS-

nulis mizezs warmoadgens is, rom avtorizacia iseve, rogorc licenzi-

http://gncc.ge/index.php?lang_id=GEO&sec_id=7070&info_id=9063
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belia, rogorc calke damatebuli kanonis,44 ise 44-e muxlis me-3 

punqtSi45 gawerili saxiT. 

b) 61-e muxli _ SeiZleba gaiweros `mauwyeblobis Sesaxeb~ sa-

qarTvelos kanonis IX TavSi, sadac mauwyeblis angariSvaldebule-

bis sakiTxia mowesrigebuli. kerZod, 70-e muxls daematos Sesaba-

misi punqtebi an misi mowesrigeba axali muxlis _ 701 muxlis 

saxiT moxdes. 

g) 62-e muxli _ Tu 61-e muxls winamdebare naSromis me-4 Ta-

vis `b~ qvepunqtSi gawerili mosazrebis mixedviT movawesrigebT, 

62-e muxlis mowesrigeba SesaZlebelia axali muxlis 46  an 70-e 

muxlSi Sesabamisi punqtebis Setanis saxiT.47 

d) meoTxe SesaZlebloba, rac SeiZleba kanonSi iqnas gaTvalis-

winebuli, aris uSualod VII Tavis dasaTaurebis Secvla. kerZod, 

nacvlad mauwyeblis sakuTrebisa, SeiZleba miTiTebuli iyos _ 

mauwyeblis valdebulebani, romelSic rogorc sakuTrebis koncen-

traciis akrZalva, ise komisiisadmi angariSvaldebuleba moiazreba. 

TiToeuli zemoTCamoTvlili sakiTxi TavisTavad erTaderTi Se-

saZlebloba ar aris, romelic mauwyeblis sakuTrebasTan dakavSi-

rebiT SeiZleba gamoviyenoT. Tumca mimaCnia, rom mauwyeblis saku-

Treba ufro farTo cnebaa, vidre mis mier licenziis mopovebis 

safuZvelze uflebamosilebis ganxorcielebis SesaZlebloba. 

 

                                                                                                                           
reba, mauwyeblobis sferoSi samauwyeblo saqmianobis dawyebis winapirobas 

warmoadgens. 
44  magaliTad, `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 441-e muxli, 

saqarTvelos saparlamento uwyebani #780-rs, 2004. 
45 `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 44-e muxli exeba  licen-

ziis gacemaze uaris Tqmis safuZvlebs. mauwyeblis mier araumetes 1 li-

cenziis (TiTo momsaxurebis zonaSi) flobis SesaZleblobaze saubrisas 

igulisxmeba, rom es warmoadgens licenziis miRebis erT-erT safuZvels 

da am daTqmidan unda amovideT am SemTxvevaSic. 
46 `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 702-e muxli, saqarTvelos 

saparlamento uwyebani #780-rs, 2004. 
47 TavisTavad igulisxmeba, rom dRevandeli mdgomareobiT moqmedi `mau-

wyeblobis Sesaxeb~ saqarTvelos kanonis 61-e muxli ukve gawerilia 70-e 

muxlSi, rogorc aRniSnuli muxlis Semdgomi punqtebi. 
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daskvna 

 

`mauwyeblobis Sesaxeb~ saqarTvelos kanonis VII Tavis dasax-

eleba amave TavSi gawerili samarTlebrivi mowesrigebis Sinaarss 

ar Seesabameba. sakuTreba ar SeiZleba mflobelobasTan iyos gaigi-

vebuli. mesakuTres absoluturad gansxvavebuli uflebebi gaaCnia, 

vidre mflobels.  

statiaSic aRiniSna da daskvniT nawilSic mniSvnelovania dakon-

kretdes, rom normis kritika misi saWiroebis eWvqveS dayenebas ar 

gulisxmobs. is samarTlebrivi mowersigeba, rac dRes `mauwyeblo-

bis Sesaxeb~ saqarTvelos kanonis me-60, 61-e da 62-e muxlebSi 

gvxvdeba, sruliad misaRebia, Tumca maTi dasaTaureba Sesacvlelia.  

`mauwyeblobis Sesaxeb~ saqarTvelos kanonis VII Tavidan me-60 

muxli erTaderTia, romelsac sakanonmdeblo cvlilebebi ar Sex-

ebia, rac mis mniSvnelobas kidev ufro metad adasturebs. Tanabari 

konkurenciis pirobebSi mniSvnelovania dacul iqnas is koncentra-

cia, rac amJamindeli me-60 muxlis mixedviTaa gawerili, Tumca 

licenziis floba sakuTrebasTan ar unda gaigivdes.  

61-e muxli, romelic mauwyeblis sakuTrebis gamWvirvalobas 

gulisxmobs, daaxloebiT msgavsadaa Camosayalibebuli. am SemTxve-

vaSic, mflobeloba sakuTrebis uflebasTanaa gaigivebuli. aseTi 

mowesrigeba SeiZleba Sesabamis organizaciaSi wilebisa da aqciebis 

flobis sakiTxs ar Seexos, vinaidan aqciebi da wilebi mauwyeblis 

sakuTrebad miiCneva. 

62-e muxlTan mimarTebiTac kanonSi cvlilebis Setana aucile-

belia. fizikuri piri ar aris qonebrivi sikeTe (Tundac araqone-

brivi sikeTe). igi ver gaxdeba kerZo samarTlis obieqti.  

rogorc aRiniSna, `mauwyeblobis Sesaxeb~ saqarTvelos kanonis 

VII TavSi gawerili normebi umniSvnelovanesia samauwyeblo ur-

TierTobebis mosawesrigeblad, Tumca saWiroa sakanonmdeblo do-

neze cvlilebebi, rac am statiis meoTxe TavSia warmodgenili. 
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avTandil gegenava, dimitri gegenava 

 

`daniis moqalaqe heike qronqvisti  

saqarTvelos parlamentis winaaRmdeg~ da  

kanonmdeblobis normatiuli SimSili 

 

`is pirveli, vinc miwis nakveTi SemoRoba da azrad mouvida eTqva: es  

Cemiao, Semdeg ki am sityvebis damjeri sakmaod gulubryvilo adamianebi ipova, 

samoqalaqo sazogadoebis namdvili Semqmneli iyo. ramdeni boroti qmedebis, 

omis, mkvlelobebis, gaWirvebisa da saSinelebisagan ver ixsna adamianTa modgma 

man, vinc, paloebis amoTxriTa da ormoebis amovsebiT, Tavis msgavT yviriliT 

SesZaxa: `nu mousmenT am matyuaras, daiRupebiT, Tu daiviwyebT, rom miwis 

nayofi yvelasi, miwa ki aravisia~. magram didi saalbaToa, viTareba ukve im 

zRvramde iyo misuli, rom Zveleburad gagrZeleba aRar SeiZleboda.~1 

 

Sesavali 

 

sakuTrebis uflebas adamianis ZiriTad uflebaTa da Tavisufle-

baTa katalogSi rom erT-erTi umniSvnelovanesi adgili uWiravs, 

karga xania sakamaTao ar aris. amaze sazogadoeba SeTanxmda im mar-

tivi mizezis gamo, rom aRniSnuli fundamenturi uflebis dacvis, 

arsebobisa da misi uzrunvelyofis gareSe, ubralod SeuZlebeli 

iqneboda adamianis srulfasovani arseboba, radgan swored sakuTre-

bis ufleba warmoadgens xalxTa Soris savaWro urTierTobebisa da 

sabazro ekonomikis ganviTarebis safuZvels, razec damyarebulia 

saxelmwifos ekonomikuri mdgradoba da ucxouri investiciebis Se-

modineba. amasTan, `sakuTrebis ufleba iTvaliswinebs (kerZo) saku-

Trebis, rogorc institutis arsebobis garantias da SeZenili sa-

kuTrebis uflebis dacvas TviTneburi Carevisgan~ 2 . am uflebis 

aRiarebis gareSe SeuZlebelia saxelmwifos Tundac mcireodeni 

pretenziac ki hqondes misi qveynisa da qveyanaSi arsebuli insti-

                                                           
1  ruso J. J., msjeloba adamianTa Soris uTanasworobis dasabamisa da sa-

fuZvlebis Sesaxeb, d. labuCiZe-xoferias Targmani, Tbilisi, 2009, 103. 
2 ekonomikuri, socialuri da kulturuli uflebebi, a. eides, k. krauzesa 

da a. rosas redaqciiT, n. jafariZe-WyoiZis Targmani, Tbilisi, 227. 
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tutebis demokratiulobaze. radgan sakuTrebis uflebis, rogorc 

socialuri da ekonomikuri uflebis, arseboba damokidebulia sax-

elmwifos mier ZiriTadi kanoniT masze dakisrebuli negatiuri 

valdebulebis Sesrulebaze, kerZod ki, xelisuflebis mxridan am 

uflebaSi Caurevlobaze 3 . `sakuTrebis ufleba adamianis ara marto 

arsebobis elementaruli safuZvelia, aramed uzrunvelyofs mis Ta-

visuflebas, misi unarisa da SesaZleblobebis adekvatur realiza-

cias, cxovrebis sakuTari pasuxismgeblobiT warmarTvas~4, _ ganmar-

tavs saqarTvelos sakonstitucio sasamarTlo. 

sakuTrebis ufleba metad mgrZnobiare sakiTxia da amas misi so-

cialuri funqciac emateba, igi aramxolod aRWuravs mesakuTres 

uflebiT, aramed avaldebulebs kidec 5 . SeuZlebelia misi ganxilva 

ganyenebulad, sazogadoebrivi urTierTobebis miRma arsebul kon-

teqstSi, piriqiT, is faqti, rom sakuTreba, rogorc aseTi, SegrZne-

badia, swored rom sxva subieqtebTan da obieqtebTan mimarTebiT 

gamoixateba. 

swored sakuTrebis uflebis socialuri funqciidan da daniSnu-

lebidan gamomdinareobs is SezRudvebi, romlebic mis realizacias-

Tan an zogadad, am uflebis qonasTanaa dakavSirebuli. sakuTrebis 

bunebidan gamomdinare, SesaZlebelia masze gansakuTrebuli samar-

Tlebrivi reJimi gavrceldes. sasoflo-sameurneo daniSnulebis mi-

wis nakveTebze sakuTrebis ufleba erT-erT mgrZnobiare Temad miiC-

neva da masTan dakavSirebul sakiTxebs yovelTvis mometebuli inte-

resiT ganixilaven. 

2012 wlis 26 ivniss saqarTvelos sakonstitucio sasamarTlom 

miiRo gadawyvetileba saqmeze, `daniis moqalaqe heike qronqvisti 

saqarTvelos parlamentis winaaRmdeg~, romelmac sazogadoebaSi ma-

SinaTve didi vnebaTaRelva gamoiwvia. gadawyvetilebiT gauqmda uc-

                                                           
3 iqve, 228. 
4  saqarTvelos sakonstitucio sasamarTlos 2007 wlis 2 ivlisis 

#1/2/384 gadawyvetileba saqmeze, `daviT jimSeleiSvili, tariel gvetaZe 

da neli dalaliSvili saqarTvelos parlamentis winaaRmdeg~. 
5 amasTan dakavSirebiT dawvrilebiT ix., zoiZe b., qarTuli sanivTo samar-

Tali, meore gamocema, Tbilisi, 2003. 



175 

xoelTaTvis sasoflo-sameurneo daniSnulebis miwis nakveTis saku-

TrebaSi arsebobasTan dakavSirebuli akrZalva. 6  amis sapasuxod ki, 

SemdgomSi saqarTvelos parlamentma moratoriumi gamoacxada msgav-

si tipis miwebis ucxoelebze gasxvisebasTan dakavSirebiT7. 

statiis mizania, mimoixilos sakonstitucio sasamarTlos gada-

wyvetilebis ZiriTadi samarTlebrivi aspeqtebi, aseve, SedarebiTsa-

marTlebriv WrilSi ganixilos sasoflo-sameurneo miwis nakveTze 

sakuTrebis ufleba da am uflebis gamoyeneba ucxoelTa mier, is 

samarTlebrivi reJimi, romelic moqmedebs am SemTxvevaSi ucxo qvey-

nis moqalaqeTa mimarT; aseve, Seafasos samarTlebrivi mdgomareoba, 

romelic arsebobs dRes saqarTvelos kanonmdeblobaSi xsenebuli 

gadawyvetilebis gamo, gamokveTos mowesrigebis arseboba-ararsebobis 

ZiriTadi problemebi da dasaxos maTi gadawyvetis gzebi. 

 

2. ucxoelTa sakuTrebis ufleba 

2.1. ucxoelTaTvis sakuTrebis uflebis sakanonmdeblo SezRudva 

 

sakuTrebis ufleba aRiarebulia im ZiriTad dokumentTa umrav-

lesobiT, romelic adamianis uflebebs exeba. evropuli konvenciis 

Tanaxmad, `yovel fizikur da iuridiul pirs aqvs Tavisi sakuTre-

biT Seuferxeblad sargeblobis ufleba~ 8 . saqarTvelos konstitu-

ciis 21-e muxlis pirveli punqtis mixedviT, sakuTreba da memkvi-

dreobis ufleba aRiarebuli da xelSeuvalia. dauSvebelia sakuTre-

bis, misi SeZenis, gasxvisebis an memkvidreobiT miRebis sayovelTao 

uflebis gauqmeba. Tumca sakuTrebis ufleba absoluturi ar aris 

da amave muxlis sxva punqtebi specialuri kanonmdeblobis safuZ-

velze sakuTrebis uflebis garkveuli SezRudvis SesaZleblobas 

uSveben.  

                                                           
6  ix., saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis 

3/1/512 gadawyvetileba `daniis moqalaqe heike qronqvisti saqarTvelos 

parlamentis winaaRmdeg~. 
7 ix., „sasoflo-sameurneo daniSnulebis miwis sakuTrebis Sesaxeb“ saqarT-

velos kanonSi cvlilebis Setanis Taobaze~ saqarTvelos kanoni, 28.06.2013. 
8 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropuli konven-

ciis pirveli damatebiTi oqmis pirveli muxli. 
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sakuTrebis ZiriTadi ufleba vrceldeba ucxo qveynis moqala-

qeebzec. `ucxoelTa da moqalaqeobis armqone pirTa samarTlebrivi 

mdgomareobis Sesaxeb~ saqarTvelos kanoni awesrigebs ucxo qveynis 

moqalaqeTa samarTlebriv da uflebriv mdgomareobas. kanonmdeblo-

bis Tanaxmad, `ucxoeli aris piri, romelic ar aris saqarTvelos 

moqalaqe da saqarTveloSi statusis mqone moqalaqeobis armqone 

piri~9.  

marTalia, moqalaqeebis ZiriTad uflebaTa zogadi katalogi 

mcirediT gansxvavdeba ucxo qveynis moqalaqeTa uflebebisagan, Tum-

ca unda aRiniSnos, rom gansxvaveba mainc arsebobs, `konstitucia 

adgens gansakuTrebul samarTlebriv reJims moqalaqeebsa da moqala-

qeobis armqone pirebs Soris~ 10 . amasTan, es aris is logikuri, sa-

marTlebrivi da samarTliani urTierToba moqalaqesa da mis saxelm-

wifos Soris, romelic yovel normalur qveyanaSi unda arsebobdes. 

moqalaqeoba sxva araferia, Tu ara saxelmwifosa da moqalaqis gan-

sakuTrebuli urTierTobis dasawyisi, maT Soris arsebuli SemboWa-

vi xelSekruleba, romliTac isini iZenen uflebebsa Tu valdebule-

bebs. moqalaqeebi iseve, rogorc saxelmwifo, am gansakuTrebuli 

urTierTobis safuZvelze axdenen erTmaneTis erTgvar SeboWvas, rac 

gamoixateba mravali saxis pozitiuri Tu negatiuri valdebulebis 

sakuTar Tavze aRebiT. 

saqarTvelos konstitucia uSvebs moqalaqeebisa da sxva fiziku-

ri pirebis mimarT gasxvavebuli mowesrigebis arsebobis SesaZleb-

lobas, 11  rasac swored moqalaqeobis, rogorc institutis samar-

Tlebrivi buneba ganapirobebs. konstituciis normis Sinaarss imeo-

rebs specialuri kanonmdeblobac. aqedan gamomdinare, sruliad Se-

saZlebelia saqarTveloSi ucxoelTa sakuTrebis ufleba, bevri sxva 

                                                           
9  `ucxoelTa da moqalaqeobis armqone pirTa samarTlebrivi mdgomareobis 

Sesaxeb~ saqarTvelos kanonis me-2 muxlis `a~ qvepunqti. 
10 izoria l., korkelia k., kublaSvili k., xubua g., saqarTvelos konsti-

tuciis komentarebi, adamianis ZiriTadi uflebani da Tavisuflebani, Tbi-

lisi, 2005, 419. 
11 saqarTvelos konstituciis 47-e muxlis pirveli punqti. 
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ZiriTadi uflebis msgavsad, garkveuli SezRudvebiT iyos uzrunve-

lyofili.  

gasaTvaliswinebelia sazRvargareTuli gamocdilebac. am SemTxve-

vaSi midgoma mravalferovania, Tumca es saxelmwifos istoriuli, 

politikuri da samarTlebrivi gemovnebis sakiTxia. sasoflo-

sameurneo daniSnulebis miwis nakveTze ucxoelTa sakuTreba ufleba 

srulad an nawilobrivad SezRudulia germaniis federaciul res-

publikaSi, irlandiaSi, CexeTSi, poloneTSi, avstriaSi, TurqeTSi, 

iaponiaSi, meqsikaSi, kanadaSi da a.S. 12 swored am mravalferovnebis 

gamo sruliad araseriozulia imaze saubari, rom msgavsi akrZalve-

bis ararseboba an arseboba qveynis ganviTarebulobis, civilizebu-

lobisa da adamianis uflebebis dacva/darRvevis maniSnebelia.  

 

2.2. sasoflo sameurneo daniSnulebis miwis nakveTze sakuTrebis 

uflebis SezRudva _ qarTuli mowesrigeba 2012 wlis 26 ivnisis 

gadawyvetilebamde 

 

`sasoflo–sameurneo daniSnulebis miwis sakuTrebis Sesaxeb~ sa-

qarTvelos kanonis pirvelive winadadebidan igrZnoba kanonmdeblis 

suliskveTeba, romliTac igi am kanonis miRebisas moqmedebda. kano-

nis pirveli muxlis `a~ da `b~ qvepunqtebi gansazRvravs kanonis im 

umniSvnelovanes miznebs, romlebic realurad emsaxureba gansaku-

Trebuli daniSnulebis, strategiuli miwebis racionalurad gamoye-

nebas: `samarTlebrivad uzrunvelyos miwis racionaluri gamoyenebis 

safuZvelze organizebuli meurneoba da gaaumjobesos agraruli 

struqtura~ 13 ; `Tavidan  unda iqnes acilebuli miwis nakveTebis 

daqucmaceba da araracionaluri gamoyeneba~ 14 . sasoflo-sameurneo 

daniSnulebis miwaze saxelmwifos mometebuli yuradReba sruliad 

gasagebi da adekvaturia, radgan kanonmdeblobaSi gacxadebuli mizne-

                                                           
12 ix., <http://geworld.ge/View.php?ArtId=4873&lang=ge&Title=davicvaT+Cveni+ 

saarsebo+da+Tavis+sarCeni+baza> [25.08.2013] 
13  „sasoflo-sameurneo daniSnulebis miwis sakuTrebis Sesaxeb“ saqarTve-

los kanonis me-2 muxlis `a~ qvepunqti. 
14 iqve, `b~ qvepunqti. 

http://geworld.ge/View.php?ArtId=4873&lang=ge&Title=davicvaT+Cveni+%20saarsebo+da+Tavis+sarCeni+baza
http://geworld.ge/View.php?ArtId=4873&lang=ge&Title=davicvaT+Cveni+%20saarsebo+da+Tavis+sarCeni+baza
http://geworld.ge/View.php?ArtId=4873&lang=ge&Title=davicvaT+Cveni+%20saarsebo+da+Tavis+sarCeni+baza
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bis garda, msgavsi statusi mqone miwaze gansakuTrebuli samarTle-

brivi reJimis arsebobis mizania: saxelmwifos ekonomikuri 

usafrTxoeba, saxelmwifo uSiSroebis uzrunvelyofa, miwis bazarze 

fasebis gawonasworeba, ucxoelebis xelSi am statusis mqone miwe-

bis masobrivi gadasvlis Tavidan acileba da a.S.  

sakonstitucio sasamarTlos mier aRniSnuli kanonis SemzRud-

veli normebis Zaladakargulad cnobamde kanonmdebloba mkacr mowe-

srigebas iZleoda, romlis mixedviTac, moqmedebda ramdenime akrZal-

va: sasoflo-sameurneo miwis nakveTis mesakuTre ver iqneboda ucxo 

qveynis moqalaqe an sazRvargareT registrirebuli iuridiuli pi-

ri15; Tu am pirebs warmoeSobodaT sakuTrebis ufleba msgavsi tipis 

miwaze, isini valdebuli iyvnen eqvsi Tvis vadaSi gaesxvisebinaT 

sakuTreba saqarTvelos moqalaqeze, komlze an/da saqarTvelos ka-

nonmdeblobis Sesabamisad saqarTveloSi registrirebul iuridiul 

pirze 16 ; piris mier am valdebulebis Seusruleblobis SemTxvevaSi, 

mas CamoerTmeoda sakuTreba kanonmdeblobiT dadgenili wesiT, Sesa-

bamisi kompensaciis micemiT17.  

kanonis mowesrigeba daniis moqalaqe heike qronqvistis sarCelis 

safuZvelze sakonstitucio sasamarTlom 2012 wlis 26 ivnisis 

gadawyvetilebiT gaauqma18. 
 

                                                           
15 iqve, me-4 muxlis pirveli punqti. 
16 iqve, 11-li punqti. 
17 iqve, 12-li da 13-li punqtebi. 
18 sakonstitucio sasamarTlom cno arakonstituciurad konstituciis 21-e 

muxlis pirvel da me-2 punqtebTan mimarTebiT `sasoflo-sameurneo daniS-

nulebis miwis sakuTrebis Sesaxeb~ saqarTvelos kanonis me-4 muxlis pir-

veli punqtis sityvebi: a) `am muxlis 11, 12 da 13 punqtebiT gaTvaliswine-

bul SemTxvevebSi~, b) `ucxoelsa da~, romelic grZeldeba sityvebiT 

`sazRvargareT registrirebul iuridiul pirs sakuTrebis ufleba aqvs 

mxolod im sasoflo-sameurneo daniSnulebis miwis nakveTze...~, g) `xolo 

ucxoels _ agreTve im sasoflo-sameurneo daniSnulebis miwis nakveTze, 

romelsac is marTlzomierad flobda, rogorc saqarTvelos moqalaqe~ da 

me-4 muxlis 11 punqtis sityvebi `ucxoeli da~. 
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3. `daniis moqalaqe heike qronqvisti saqarTvelos parlamentis 

winaaRmdeg~ 

3.1. sakonstitucio sasamarTlos pozicia 
 

2011 wlis 14 aprils saqarTvelos sakonstitucio sasamarTlos 

konstituciuri sarCeliT mimarTa daniis moqalaqe heike pronqvistma 

da sadavod gaxada `sasoflo-sameurneo daniSnulebis miwis saku-

Trebis Sesaxeb~ saqarTvelos kanonis rigi normebis konstituci-

uroba saqarTvelos konstituciis 21-e muxlTan da 47-e muxlis 

pirvel punqtTan mimarTebiT. TiTqmis 14 Tviani ganxilvis Sedegad 

ki, 2012 wlis 26 ivniss, saqarTvelos sakonstitucio sasamarTlom  

daakmayofila sarCelis mniSvnelovani nawili da sarCelSi moTxov-

nili sadavo normebis umravlesoba gaauqma. 

mosarCelem Tavis sasarCelo moTxovnaSi miuTiTa, rom sadavo 

mowesrigebiT xdeboda misi sakuTrebis SeZenis sayovelTao uflebis 

gauqmeba, razec sakonstitucio sasamarTlom aRniSna, rom `sakuTre-

bis ufleba adamianis ara marto arsebobis elementaruli safuZve-

lia, aramed uzrunvelyofs mis Tavisuflebas, misi unarisa da Se-

saZleblobebis adekvatur realizacias, cxovrebis sakuTari pasux-

ismgeblobiT warmarTvas. yovelive es kanonzomierad ganapirobebs 

individis kerZo iniciativebs ekonomikur sferoSi, rac xels 

uwyobs ekonomikuri urTierTobebis, Tavisufali mewarmeobis, saba-

zro ekonomikis ganviTarebas, normalur da stabilur samoqalaqo 

brunvas~ 19 . aucilebelia ara abstraqtuli sakuTrebis garantiis 

miniWeba, aramed es unda iyos gamoyenebadi da gasaxorcieleblad 

vargisi ufleba, 20  radgan sakuTrebis SeZenis SesaZlebloba emsax-

ureba sakuTrebis ZiriTadi uflebis realizebas. 21  amasTan, sakons-

titutucio sasamarTlom imsjela am sakiTxze da daadgina, rom 

`mosarCelis mier sakiTxis imgvarad dayeneba, rom arsebuli saka-

nonmdeblo regulireba iwvevs konstituciis 21-e muxlis pirveli 

                                                           
19 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis 3/1/512 

gadawyvetileba saqmeze, `daniis moqalaqe heike qronqvisti saqarTvelos 

parlamentis winaaRmdeg~. 
20 iqve, 33-e punqti. 
21 iqve, 39-e punqti. 
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punqtiT garantirebuli sakuTrebis SeZenisa da memkvidreobiT miRe-

bis sayovelTao uflebebis gauqmebas, mcdaria~ 22 , radgan sadavo 

norma exeba sakuTrebis konkretul obieqts, sasoflo-sameurneo 

daniSnulebis miwas, ris safuZvelzec unda gadawydes mocemuli sa-

kiTxi viwro sferoSi da ara, rogorc sakuTrebis ufelebis gauqme-

ba am pirTa wris mimarT, razec ubralod SeuZlebelia iyos sauba-

ri23.  

sakonstitucio sasamarTlos meore mniSvnelovani ganmarteba 

Seexo konstituciuri normebis adresati pirTa wris gansazRvras, 

romelze msjelobiTac daadgina, rom konstituciis 21-e muxliT 

garantirebuli ufleba ekuTvnis yvelas da konstituciuri norma 

ar gansazRvravs uflebis subieqtTa eqskluziur wres, maT Soris 

moqalaqeobis niSniT.24  

sakonstitucio sasamarTlom msjelobisas daadgina, rom norme-

biT xdeboda ara sakuTrebis uflebis sayovelTao gauqmeba, aramed 

sakuTrebis uflebis SezRudva 25  da gamohyo konstituciis 21-e 

muxlis meore punqtiT uflebis SezRudvis dasaSvebobis Semowmebi-

saTvis aucilebeli elementebi. Tanazomierebaze msjelobisas, sasa-

marTlom mopasuxis mier warmodgenili argumentebi arasakmarisad 

CaTvala da daadgina aSkara uwonadoba SezRudul uflebasa da uf-

lebis SezRudvis saSualebas Soris. 

saqarTvelos konstituciis 21-e muxlis pirveli punqtiT garan-

tirebulia sakuTrebis sayovelTaod aRiarebuli, gansakuTrebuli da 

eqskluziuri ufleba. `gansakuTrebuloba da eqskluziuroba ki gu-

lisxmobs marTlwesrigisgan uflebamosili pirisTvis yoveli qone-

brivi uflebis imgvarad daqvemdebarebas, rom mas SeeZlos uflebas-

Tan dakavSirebuli uflebamosilebebis Tavisi SexedulebiT indivi-

                                                           
22 iqve, 52-e punqti 
23 iqve, 52-e da 55-e punqtebi 
24 iqve, 44. 
25 iqve, 57. 
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dualuri gamoyeneba~26 . marTalia, am SemTxvevaSi moqmedebs am saxis 

miwis nakveTis SeZenisaTvis kanomdeblis mier dadgenili specialuri 

mowesrigeba, Tumca, miuxedavad amisa, sakuTrebis sayovelTaod aRia-

rebuli uflebis realizebis SesaZlebloba arsebobs, aqedan gamom-

dinare ki, SeuZlebelia saubari iyos am uflebis gauqmebaze, radgan 

sakuTreba, rogorc instituti, yvelasTvis garantirebulia. 

sasamarTlom imsjela saqarTvelos konstituciis normebis uc-

xoelze gavrcelebis farglebze da aRniSna, rom konstituciis 21-e 

muxliT garantirebuli uflebis subieqts warmoadgens yvela ada-

miani da es norma ar gansazRvravs uflebis subieqtTa eqskluziur 

wres. 27  argumentaciis gasamyareblad ki miuTiTa, rom yvela sxva 

uflebis SemTxvevaSi gamoyofilia uflebis adresati, 21-e muxli ki 

ar akonkretebs garantirebuli uflebis pirTa wres, amasTan, dasZi-

na, rom `TiToeuli konstituciuri ufleba Tavad gansazRvravs am 

uflebis subieqts~28. 

unda aRiniSnos, rom konstituciis mraval muxlSi gamoyofilia 

uflebaTa is nusxa, romelic mxolod saqarTvelos moqalaqeebisT-

visaa da amis Sesaxeb ZiriTad SemTxvevaSi, Tavad normebi miuTiTeben. 

saqarTvelos konstituciis 21-e muxli arafers ambobs am muxlis 

mowesrigebis adresatebze da ar aviwrovebs maT wres, ris safuZ-

velzec SegviZlia vivaraudoT, rom 21-e muxliT garantirebuli 

uflebis mowesrigebaSi ucxoelebic eqcevian. Tumca, aqve unda aRi-

niSnos, rom 21-e muxlis me-2 punqtiT daSvebulia am uflebis Se-

zRudva, rogorc saqarTvelos moqalaqis, ise ucxoelisa da moqala-

qeobis armqone pirebis mimarT.  

                                                           
26 WeWelaSvili z., sanivTo samarTali, meore gamocema, Tbilisi, 2009, 101. 

ix. citireba: Palandt – Burgerliches Gesetzbuch, bearbeitet von Bassenge, Di-

ederichsen, Edenhofer, Heinrichs, Heldrich, Putzo, Thomas, 62.neube. 
27 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis 3/1/512 

gadawyvetileba saqmeze, `daniis moqalaqe heike qronqvisti saqarTvelos 

parlamentis winaaRmdeg~, 44-e punqti. 
28  ix., saqarTvelos sakonstitucio sasamarTlos 2010 wlis 28 ivnisis 

#1/466 gadawyvetileba saqmeze, `saqarTvelos saxalxo damcveli saqarTve-

los parlamentis winaaRmdeg~. 
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kanonis me-4 muxlis pirveli punqtis sadavo sityvebis konsti-

tuciurobis SefasebisTanave sakonstitucio sasamarTlom aRniSna, 

rom arsebobda aSkara SezRudva, Tumca mTavari amocana, rac sasa-

marTlos winaSe idga, iyo ara SezRudvis faqtis dadgena, aramed am 

SezRudvis Tanazomierebisa da proporciulobis xarisxis gansazRvra 

ganxorcielebul SezRudvasTan mimarTebiT da imis dadgena, Tu ram-

denad iyo es SezRudva aucilebeli sazogadoebrivi saWiroebisken 

mimarTuli. amasTan dakavSirebiT sakonstitucio sasamarTlom ganix-

ila is pirobebi da kriteriumebi, romlebic uflebis SezRudvis 

dasaSvebobisaTvis iyo saWiro, Tumca aRniSna, rom sakuTrebis uf-

lebis SezRudvisaTvis mopasuxe mxare valdebuli iyo daesabuTebina 

is sazogadoebrivi saWiroeba, romlis miRweviskenac iyo mimarTuli 

sadavo norma da mTeli mtkicebis tvirTi mopasuxes daakisra29. 

mopasuxis miTiTebiT `sasoflo–sameurneo daniSnulebis miwis 

sakuTrebis Sesaxeb~ kanonis sadavo normebis mizans warmoadgenda: a) 

miwis racionaluri gamoyenebis safuZvelze, organizebuli meurneo-

bisa da agraruli struqturis gaumjobesebis samarTlebrivi mowe-

srigebis uzrunvelyofa; b) miwis nakveTebis daqucmacebisa da arara-

cionaluri gamoyenebis Tavidan acileba; g) mdidari qveynis moqala-

qeebis mier saqarTvelos teritoriaze miwis masobrivi SeZenis pre-

vencia da am gziT saqarTveloSi arsebuli sasoflo-sameurneo da-

niSnulebis miwebis masobrivad ucxoelTa sakuTrebaSi gadasvlis 

Tavidan acileba; d) saxelmwifos ekonomikuri usafrTxoebis, gare-

mos da qveynis uSiSroebis uzrunvelyofa, SenarCuneba.30 

mopasuxis mier warmodgenili argumentebi sasamarTlom ar gai-

ziara da aRniSna, rom `agraruli meurneobis farglebSi warmoebu-

li produqtis rogorc ekonomikuri xasiaTi, aseve xarisxi ar aris 

damokidebuli am resursebis mwarmoeblis moqalaqeobriv kuTvnile-

baze~31 amasTan, ar aqvs mniSvneloba sasoflo sameurneo daniSnule-

                                                           
29 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis 3/1/512 

gadawyvetileba saqmeze, `daniis moqalaqe heike qronqvisti saqarTvelos 

parlamentis winaaRmdeg~, 61-e punqti. 
30 iqve, 62-e punqti. 
31 iqve, 65-e punqti. 
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bis miwa saqarTveloSi mcxovreb ucxoel fermers ekuTvnis, Tu sa-

qarTvelos moqalaqes.32 `Tu ucxoelis mier sasoflo-sameurneo da-

niSnulebis miwis sakuTrebaSi qona saxelmwifosaTvis raime riskebis 

Semcvelia, maSin imave xasiaTisa da xarisxis riski iarsebebs uc-

xoelis monawileobiT dafuZnebuli iuridiuli piris mier sakuTre-

bis SeZenis SemTxvevaSic~33.  

mopasuxis mier dasaxelebuli argumentebidan sasamarTlom ver 

daadgina is legitimuri mizani, romelic am SezRudvas gaamarTleb-

da da sadavo norma miznis miRwevis gamousadegar saSualebad miiC-

nia, radgan `irRveva gonivruli balansi kerZo da sajaro intere-

sebs Soris da sadavo normiT dadgenili SezRudva aris arapropor-

ciuli, scdeba saqarTvelos konstituciis 21-e muxlis me-2 punq-

tiT gansazRvrul piris uflebis SezRudvis dasaSveb farglebs da 

ewinaaRmdegeba  mas~34. 

 

3.2 gadawyvetilebis Sefaseba 

 

sakonstitucio sasamarTlos erT-erTi yvelaze Zlieri saxelm-

wifo institutia35 , romelic uzrunvelyofs konstituciis uzenae-

sobasa da pirdapir moqmedebas saxelmwifos mTel teritoriaze, 36 

igi konstituciis samarTlebrivi dacvis erT-erTi saSualebaa. 37 

misgan yovelTvis moelian samarTlianobasa da obieqturobas, gaci-

lebiT mets, vidre mxolod klasikuri samarTalSefardebiTi saqmia-

nobaa. 

gansaxilveli gadawyvetilebis miRebisas, Zneli saTqmelia, sa-

konstitucio sasamarTlo moqmedebda Tu ara rogorc sakonstitu-

                                                           
32 iqve. 
33 iqve, 67-e punqti. 
34 iqve, 70-e punqti. 
35 Сергеев Д. Н., Конституционное Правосудие в России: Политико-Правовое 

исследование, Диссертация (На правах рукописи), Москва, 2005, 19. 
36 Витрук Н. В., Конституционное Правосудие, Судебное Конституционное 

Право и Процесс, Москва, 1998, 82. 
37 kverenCxilaZe g, konstituciis samarTlebrivi dacva (zogadi Teoriuli 

sakiTxi), Jurn. `adamiani da konstitucia~, #3, 2006, 39. 
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cio kontrolis damoukidebeli, specialuri organo. mis mier gake-

Tebuli Sefasebebi da mTeli msjeloba mxolod calmxrivi da sub-

ieqturia. gadawyvetilebis gacnobisas iseTi STabeWdileba rCeba, 

TiTqos sasamarTlo Tavad gaxldaT mosarCelis warmomadgeneli da 

maqsimalurad ecada, araTu mxedvelobaSi ar mieRo mopasuxis argu-

mentacia, aramed kontrargumentebiT gaebaTilebina isini.  

miuRebelia sasamarTlos gadawyvetilebis marTebulobaze sauba-

ri, radgan gadawyvetilebas sakonstitucio sasamarTlo iRebs Tavad 

da es yovelTvis gemovnebis sakiTxi ufro iqneba, vidre obieqturi 

samarTlebrivi gansjis. gadawyvetileba SesaZlo riskebis gaTvalis-

winebiT unda Sefasdes. 

saqarTvelos kanonmdebloba `sasoflo-sameurneo daniSnulebis 

miwis~ sakmaod vrcel ganmartebas iZleva, romlidanac naTlad Cans, 

Tu raoden didi mniSvneloba aqvs am saxeobis miwas qveynis ganvi-

TarebisaTvis, uSiSroebisa da usafrTxoebisaTvis, rac, samwuxarod, 

sakonstitucio sasamarTlom ar gaiTvaliswina da aseTi miwebis 

mimarT gansakuTrebuli interesis mipyroba uadgilod CaTvala38. 

aRsaniSnavia gadawyvetilebaSi moyvanili sasamarTlos megobris 

statistika, romlis mixedviTac erT sul mosaxleze saSualod 

mxolod 0.24 ha sasoflo–sameurneo daniSnulebis miwa modis. 39 

aRniSnuli gadawyvetilebis miRebidan daaxloebiT erTi weli ga-

vida, am droisTvis ki mravlad moxda adgilobrivi mosaxleobis 

Seviwroeba da miwebis masobrivi SeZena, rac isedac mciremiwian 

qveyanas ganviTarebis did potencials arTmevs, radgan ucxoelis 

                                                           
38 `SesaZlebelia arsebobdes konkretuli miwis nakveTi, romelze sakuTre-

bis uflebac, Tavisi strategiuli mniSvnelobidan gamomdinare, warmoad-

gendes saxelmwifo usafrTxoebis nawils, Tumca zogadad sasoflo-

sameurneo daniSnulebis miwa aseTad ver iqneba ganxiluli.~ ix., saqarTve-

los sakonstitucio sasamarTlos 2012 wlis 26 ivnisis 3/1/512 gadawyve-

tileba saqmeze, `daniis moqalaqe heike qronqvisti saqarTvelos parlamen-

tis winaaRmdeg~.   
39 saqarTveloSi arsebuli sasoflo-sameurneo daniSnulebis miwis nakveTe-

bis Sesaxeb dawvrilebiT x., koRuaSvili p., zibzibaZe g., mesxiSvili a., miwa 

_ eris arsebobisa da Semoqmedebis aucilebeli sivrce, Jurn. `biznesi da 

kanonmdebloba~, #24, 2010.  
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mier warmoebuli garkveuli saqmianoba am saxis miwaze iqneba mxo-

lod im ucxoelis materialuri uzrunvelyofisa da keTildReobi-

saken mimarTuli da naklebad dakavSirebuli saqarTvelos moqalaqe-

Ta socialur-ekonomikur keTildReobasTan.  

sasoflo-sameurneo daniSnulebis miwa Tavis TavSi gulisxmobs 

im gansakuTrebuli mniSvnelobis mqone miwis saxeobas, romelzec 

aucilebelia gavrceldes saxelmwifos specialuri mowesrigeba, 

radgan xSir SemTxvevaSi sasoflo-sameurneo daniSnulebis miwebi 

konkretulad gankuTvnilia garkveuli mravalwliani urTierTobebis 

ganxorcielebisaTvis da gansakuTrebuli strategiuli daniSnulebis 

matarebelia. Tu ucxoels surs ubralod miwis nakveTi, mas marti-

vad SeuZlia SeiZinos ara sasoflo-sameurneo, aramed nebismieri 

sxva daniSnulebis miwa. sakonstitucio sasamarTlom ise gaauqma 

norma, rom arc ufiqria misi gadawyvetilebis SesaZlo uaryofiT 

Sedegebze.  

amasTan, unda aRiniSnos is udidesi safrTxe, romelsac SeiZleba 

Seicavdes akrZalvis gauqmeba. samwuxarod, teritoriis 20% saqarT-

velos iurisdiqcias aRar eqvemdebareba. aseT dros ramdenad logi-

kuri da marTebulia yovelgvari SezRudvis gareSe sasoflo-

sameurneo miwis nakveTebis ucxoelebze gasxviseba? ra moxdeba im 

SemTxvevaSi, Tu aseTi miwebis didi nawilis SeZena swored okupanti 

qveynidan Semodinebuli kapitaliT moxdeba?! am yvelafris ganxor-

cielebis SemTxvevaSi, marTlac savalalo Sedegs miviRebT, risi 

gamosworebasac post factum SeuZlebeli iqneba. 

zogadad, araferia cudi imaSi, rom ucxoeTis moqalaqes mieces 

saqarTvelos moqalaqis Tanaswori uflebebi da Tanabari sastarto 

pozicia, romelsac Tavisi SesaZleblobebisamebr gamoiyenebs da gana-

viTarebs40. Tumca, meore mxriv, Cndeba kiTxva, Tu raSi mdgomareobs 

moqalaqeobis, rogorc institutis arsi? Tuki totaluri Tanaswo-

robis ideas vemxrobiT, ra mniSvneloba aqvs moqalaqeobas? saqarT-

velos konstitucis me-14 muxli sxva mraval elementTan erTad 

aRniSnavs, pirTa `warmoSobisa~ da `sacxovrebeli adgilis miux-

                                                           
40  ix., xubua g., samarTlis Teoria, Tbilisi, 2004, 80-81; Rawls J., A 

Theory of Justice, Revised Edition, Harvard University Press, 1999. 
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edavad~ Tanasworobas, rac SesaZlebelia miviCnioT zogad daTqmad 

da masSi moviazroT pirTa Tanasworoba moqalaqeobis kuTxiTac, 

radgan `Tanasworobis subieqtia `yvela~ adamiani, rogorc saqarT-

velos moqalaqe, ise ucxoeli~41 . Tumca mxedvelobidan ar unda ga-

mogvrCes is faqti, rom `Tanasworoba yovelTvis aris abstraqcia 

arsebuli uTanasworobidan~ 42  da SeuZlebelia saxelmwifos raime 

saxiT daekisros faqtobrivi Tanasworobis dawesebis valdebuleba 

im martivi mizezis gamo, rom aRniSnuli ar aris demokratiuli 

saxelmwifos funqcia. qveyanaSi myofi ucxoelis an moqalaqeobis 

armqone piris uflebebi yovelTvis naklebad privilegirebuli da 

Tanaswori iqneba qveynis moqalaqeebTan SedarebiT, radgan `sazoga-

doebaSi imTaviTve, winaswar mocemulia Tavisufleba da uTanaswo-

roba, da ara Tanasworoba da araTavisufleba~43.  

sakonstitucio sasamarTlom gadawyvetilebaSi aRniSna, rom ker-

Zo sakuTreba da saxelmwifo suvereniteti erTmaneTTan Semxebloba-

Si araa da aqcenti imaze gaakeTa, rom kerZo sakuTrebis arsebobiT 

saxelmwifos suverenitetis raime formiT damcroba ar xdeba. 44 

kerZo sakuTrebis arseboba rom saxelmwifo suverenitetis araTu 

Selaxva, aramed misi damatebiTi uzrunvelyofa da stabilurobis 

garantiaa, nebismier civilizebul marTlwesrigSi aRiareuli faq-

tia. Tumca sruliad gansxvavebulia kerZo sakuTrebisa da saxelm-

wifo suverenitetis Semxeblobis ararsebobasTan dakavSirebuli 

mdgomareoba. msgavsi midgoma kerZo sakuTrebis ideis erTaderT amo-

saval principad qcevasa da minimaluri saxelmwifos koncefcias 

moiazrebs. 

                                                           
41 izoria l., korkelia k., kublaSvili k., xubua g., saqarTvelos konsti-

tuciis komentarebi, adamianis ZiriTadi uflebani da Tavisuflebani, Tbi-

lisi, 2005, 24. 
42 iqve, 23, ix. citireba: Radbruch, Rechtsphilosophie, 8. Aufl., 1973, s.122 
43 iqve, 24. 
44 saqarTvelos sakonstitucio sasamarTlos 2012 wlis 26 ivnisis 3/1/512 

gadawyvetileba saqmeze, `daniis moqalaqe heike qronqvisti saqarTvelos 

parlamentis winaaRmdeg~, 68-e da 69-e punqtebi. 
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`miwis kerZo piris xelSi gadacema sulac ar niSnavs imas, rom 

saxelmwifo amasTan dakavSirebiT uflebaayril subieqtad iqca~ 45 , 

saxelmwifo dResac gansazRvravs sakuTrebis politikas qveyanaSi.46 

swored saxelmwifos suvereniteti gulisxmobs saxelmwifoSi mo-

saxleobis nebis Sesabamisad samarTlebrivi usafrTxoebis uzrunve-

lyofas. saxelmwifo, romelic ar iTvaliswinebs sakuTari moqala-

qeebis absoluturi umravlesobis nebas, TviTgamocxadebuli faqto-

brivi politikuri mmarTvelobaa da ara demokratiul sawyisebze 

arsebuli gaerTianeba. 

sakuTrebis ufleba umniSvnelovanesia, Tumca igi sakuTari arsiT 

ver iqneba absoluturi, radgan socialuri funqciis matarebelia.47 

marTalia, sakuTrebis mimarT samarTlebrivi reJimi yvela qveyanaSi 

erTnairi araa da zogi maTgani Zalze liberalur midgomasac iTva-

liswinebs, Tumca ar arsebobs saxelmwifo, romelsac ar gaaCndes 

sakuTrebis mimarT samarTlebrivi mowesrigebis minimumi mainc da igi 

sakuTar nebaze iyos miSvebuli.48 

sakuTrebis uflebis mimarT garkveuli SezRudvebi SeiZleba da-

wesdes, maT Soris, moqalaqeobis kuTxiTac, rac saxelmwifos er-

Tiani politikiT aris nakarnaxevi. moqalaqeoba gansakuTrebuli sa-

marTlebrivi kategoriaa, romelic piris konkretul saxelmwifos-

Tan asocirebis saSualebas iZleva, mis gareSe adamiani `socialuri 

mSvidobidan gandevnilia~49 . saxelmwifo uzrunvelyofs Tavis moqa-

laqeTa mSvidobas, es misi upirvelesi amocanaa: izrunos adamianebze, 

romlebic masTan arian identificirebulebi50. 

sakonstitucio sasamarTlo SeiZleba romelime politikur Tu 

samarTlebriv moZRvrebas aniWebdes upiratesobas, Tumca igi ar un-

                                                           
45  zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tbilisi, 2003, 

93. 
46 iqve. 
47 Сизько И. А., Чепурнова Н. М., Конституционное Право Зарубежных Стран, 

Москва, 2004, 37. 
48 iqve, 38. 
49 Saio a., xelisuflebis TviTSezRudva, konstitucionalizmis Sesavali, m. 

maisuraZis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2003, 33. 
50 iqve, 31. 
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da eqceodes arcerTi maTganis tyveobaSi. sakuTrebis gafetiSeba da 

erTaderT, amosaval debulebad qceva SiSveli libertarianizmia da 

meti araferi. marTalia, sasamarTlos ar evaleba aRmasrulebeli 

xelisuflebis funqcia itvirTos da saxelmwifos ekonomikur gan-

viTarebaze ifiqros, Tumca igi valdebulia winaswar ganWvritos is 

safrTxe da uaryofiTi Sedegebi, romelic misma gadawyvetilebam 

SeiZleba moitanos. zogadad, sakonstitucio sasamarTlo SeimuSavebs 

xelisuflebis sxvadasxva StosaTvis sasargeblo rCevebsa da reko-

mendaciebs ukeTesi mmarTvelobis gasaxorcieleblad 51 . saqarTvelos 

sakonstitucio sasamarTlos praqtikaSi araerTxel yofila 

SemTxveva, roca kolegiam gadawyvetilebis samotivacio nawili ga-

moiyena xelisuflebisaTvis rekomendaciis gasawevad.  

saxelmwifoTa nawilSi gaamarTla sasoflo-sameurneo daniSnule-

bis miwis nakveTze sakuTrebis uflebis SezRudvebis gauqmebam da 

ekonomikis ganviTarebasac Seuwyo xeli (mag., saudis arabeTi), Tumca 

meore nawilSi mas seriozuli winaaRmdegoba gauwia xalxma da re-

forma Cavarda (mag., CineTi). sakonstitucio sasamarTlo ar war-

moadgens im organos, romelic aRmasrulebeli xelisuflebis gan-

saxorcielebeli reformis gatarebas unda iTavsebdes, mas Tavisi, 

metad masStaburi uflebamosilebebi aqvs. saSinao politikis da-

gegmva da warmarTva sakanonmdeblo da aRmasrulebeli xelisufle-

bis kompetenciaa, raSic sakonstitucio sasamarTlo Tavisi gadawy-

vetilebiT aSkarad Caeria. 

sakonstitucio sasamarTlom saqarTvelos konstituciis 21-e 

muxli sinamdvileSi ganmarta ganyenebulad, konteqstidan amogle-

jilad da mxolod gakvriT Seexo konstituciis sxva normebs, roca 

konstitucia, rogorc erTiani dokumenti, misi normebis sistemur 

erTianobasac gulisxmobs. konstituciis 21-e muxli 45-e muxlTan 

erTobliobaSi sruliad sxvagvar Sinaarssa da datvirTvas iZens, 

Sesabamisad, farTovdeba rogorc konstituciuri zRvari, ise ic-

vleba Tanazomierebis standarti. 

                                                           
51 Василевич Г., Решения Конституционного Суда Как Источник Права и Их 

Соотношение с Актами Иных Судебных Органов, Конституционное 

Правосудие, #2(28), 2005, 57. 
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4. kanonmdeblobis normatiuli SimSili 

 

sakonstitucio marTlmsajulebis evropul modelSi (romelic 

saqarTvelom 1995 wlis konstituciiT airCia) sakonstitucio sa-

samarTlo warmoadgens saerTo sasamarTloebis miRma arsebul in-

stitucias 52 , romlis mizanic konstituciis dacva 53  da sakanonm-

deblo aqtebze sakonstitucio kontrolis ganxorcielebaa, Tumca, 

amis garda, is mravali sxva funqciiTacaa aRWurvili 54 . sakonsti-

tucio sasamarTlos gareSe konstitucias imgvari mniSvneloba ar 

eqneboda, rogoric sinamdvileSi aqvs. saxelmwifo institutebi, 

marTalia, valdebuli arian daicvan konstitucia, Tumca swored 

sakonstitucio sasamarTlos arseboba ganapirobebs maT mier saku-

Tari valdebulebebis codnas55. 

sakonstitucio sasamarTlo Semoifargleba samarTlebrivi sakiT-

xebis ganxilviT, mis mimarT moqmedebs samosamarTlo TviTboWvis 

principi, romlis mixedviTac, sasamarTlo unda ecados maqsimalu-

rad aaridos Tavi politikas 56 . Tumca aRniSnuli Zalze Zneli ga-

saxorcielebelia, radganac samarTali da politika erTmaneTTan 

sasicocxlod dakavSirebuli institutebia. es yvelaze naTlad 

swored sakonstitucio sasamarTlos magaliTze Cans, radgan misma 

gadawyvetilebebma SeiZleba saxelmwifoSi udidesi politikuri da 

samarTlebrivi krizisi gamoiwvios. marTalia, sakonstitucio sasa-

                                                           
52 mo d., ucxo qveynebis sasamarTlo praqtikis gamoyeneba da dialogi sa-

konstitucio sasamarTloebs Soris, Jurn. `sakonstitucio samarTlis mi-

moxilva~, #2, 2011, 6; ix. citireba: Louis Favoreu, Les Cours constitution-

nelles, PUF, France, 1986. 
53 Arnold R., Constitutional Courts of Central and Eastern European Countries as a 

Dynamic Source of Modern Legal Studies, Tulane European & Civil Law Forum, 

Vol. 18, 2003, 104. 
54 Hausmaninger H., Judicial Referral of Constitutional Questions in Austria, Ger-

many and Russia, Tulane European and Civil Law Forum, Vol. 12, 1997, 26. 
55 Hailbronner K. and Hummel H. P., Constitutional Law, Introduction to German 

Law, Edited by Ebke W. F. and Finkin M. W., Kluwer Law International, 1996, 63.  
56 Конституционное Право Зарубежных Стран, Под. обш. ред. Баглая М. В., 

Лейбо Ю. И., Энтина Л. М., Москва, 2004, 352; xubua g., samarTlis Teoria, 

Tbilisi, 2004, 106-108. 
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marTlo kelzeniseuli `negatiuri kanonmdebelia~, Tumca mis mier 

konstituciis ganmartebis dadgena uaxlovdeba `pozitiuri kanonm-

deblis~ funqciasac57. 

iseT SemTxvevebSi, rodesac sakonstitucio sasamarTlo winaswa-

ri Wvretis unars moklebulia, misi gadawyvetilebiT gauqmebuli 

normebis adgilas sakanonmdeblo vakuumi iqmneba, sazogadoebisaTvis 

sasicocxlo urTierTobis nawili sruliad mouwesrigebeli rCeba 

maSin, roca es urTierTobebi saxelmwifosTvis uaRresad mniSvnelo-

vania. mouwesrigebeli sfero danakliss ganicdis da iTxovs erTgva-

rovan mowesrigebas sazogadoebis simSvidisa da samarTlebrivi 

usafrTxoebis uzrunvelyofisaTvis. msgavs mdgomareobas kanonmdeb-

lobis normatiuli SimSili SeiZleba ewodos. samwuxarod, sakons-

titucio sasamarTlos gadawyvetilebam msgavs rTul viTarebaSi 

Caagdo saqarTvelos kanonmdebloba. 

sakonstitucio sasamarTlos mier Sesabamisi gadawyvetilebis mi-

Rebis Semdeg saqarTveloSi ucxoelebis mier miwis masobrivi SeZena 

xdeba, rac mosaxleobis didi nawilis protests iwvevs. am niadagze 

xSiria dapirispirebebi da mdgomareoba CixSia Sesuli, miT umetes 

2012 wlis 1 oqtombris saparlamento arCevnebis Semdeg qveyanaSi 

mocemuloba Seicvala da axalma xelisuflebam soflis meurneoba 

saxelmwifos erT-erT prioritetad gamoacxada. swored am motiviT 

saqarTvelos parlamentma cvlilebebi Seitana `sasoflo-sameurneo 

daniSnulebis miwis Sesaxeb~ kanonSi da 2014 wlis 31 dekembramde 

SeaCera miwis ucxo qveynis moqalaqeebze gasxvisebis procesi. aRniS-

nuli mxolod droebiTi mowesrigebaa, aucilebelia problemis ga-

daWrelad gacilebiT efeqturi, grZelvadiani meqanizmis mofiqreba. 

saqarTvelos kanonmdebloba krZalavs sakonstituticio sasamar-

Tlos mier gauqmebuli normis xelaxal miRebas. 58  asec rom ar 

iyos, sakonstitucio sasamarTlos gadawyvetilebis pativiscema da 

aRsruleba yvelasaTvis savaldebuloa. kanonmdebeli SeboWilia 

                                                           
57 Dürr S. R., Comparative Overview of European Systems of Constitutional justice, 

International Constitutional Law Journal, Vol. 5, No. 2, 2011, 171. 
58 `saqarTvelos sakonstitucio sasamarTlos Sesaxeb~ saqarTvelos orga-

nuli kanonis 25-e muxlis me-3 punqti. 
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konstituciiT, ivaraudeba, rom igi SeboWilia sakonstitucio sasa-

marTlos gadawyvetilebebiTac, 59 romlebic ar saWiroebs raime da-

matebiT reglamentacias parlamentis mxridan 60 . amitomac parlamen-

tis mier sasamarTlos gadawyvetilebis daZleva da gauqmebuli nor-

mis Sinaarsis debulebebis xelaxla miReba sakanonmdeblo kulturi-

sa da samarTlebrivi marTlSegnebis yovelgvar zRvars gadacdeba, 

miT umetes, rom saqarTvelos parlamentis istoriaSi msgavsi pre-

cedentebi ukve arsebobs da ar unda ganmeordes61. 

sasoflo-sameurneo daniSnulebis miwis nakveTebis ucxoelebze 

gasxvisebaSi umTavresi problema isaa, rom SeiZleba miwas daniSnu-

leba Seucvalon da sxva miznebisTvis gamoiyenon, rac momavalSi 

miwisTvis statusis Secvlas gamoiwvevs. es mniSvnelovnad daazara-

lebs saqarTvelos, romelic isedac mciremiwiani saxelmwifoa da 

sasoflo-sameurneulo miwa Wirs. amitomac kanonmdebelma aucileb-

lad unda Seqmnas imgvari mowesrigeba, rom miwac daculi iyos da 

mosaxleobis interesebic: 1. unda dawesdes sasoflo-sameurneo mi-

wis farTobis maqsimaluri odenoba, romelsac ucxo qveynis moqa-

laqe SeiZleba flobdes; 2. kanoniT unda aikrZalos sasoflo-

sameurneo miwisaTvis daniSnulebis Secvla da sxva mizniT gamoyene-

ba; 3. unda ganisazRvros saqarTvelos sasoflo miwebis farTobis 

maqsimaluri zRvari, romelsac SeiZleba flobdnen ucxo qveynis 

moqalaqeebi an iuridiuli pirebi; 4. unda dawesdes gonivruli Se-

zRudva iuridiuli pirebisaTvis. msgavsi SezRudvebi moqmedebs Za-

lian bevr evropul saxelmwifoSi da swored saerTo-saxalxo in-

teresebis dacvis mizniT iyo Tavis droze SezRudvebi mofiqrebuli, 

radgan miwa uaRresad mniSvnelovani ekonomikuri, politikuri da 

socialuri daniSnulebis matarebelia, romelsac gansakuTrebuli 

dacva, specialuri samarTlebrivi reJimi sWirdeba. 
 

                                                           
59 zoiZe b., sakonstitucio kontroli da RirebulebaTa wesrigi saqarTve-

loSi, Tbilisi, 2007, 63. 
60 Витрук Н. В., Конституционное Правосудие, Судебное Конституционное 

Право и Процесс, Москва, 1998, 27. 
61  ix., gegenava d., sakonstitucio marTlmsajuleba saqarTveloSi: samar-

Talwarmoebis ZiriTadi sistemuri problemebi, Tbilisi, 2012, 71. 
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daskvna 
 

postsabWoTa sivrceSi sakonstitucio sasamarTloebi gansaku-

Trebuli statusiT sargebloben. xSirad swored maTi aqtiuri mo-

nawileobiT xdeba sazogadoebaSi politikuri stabilurobisa da 

mSvidobis SenarCuneba. sakonstitucio sasamarTlos daniSnulebaa 

`ifqlis RvarZlisagan garCeva~62, igi unda zedamxedvelobdes xeli-

suflebis mier swori da efeqturi kursis ganxorcielebas. 

sakonstitucio sasamarTlo zogjer SesaZlebelia garkveul va-

das aZlevdes parlaments, raTa man Tavad Secvalos kanoni da moiy-

vanos igi konstituciasTan SesabamisobaSi63. magram arcerT SemTxve-

vaSi Tavad ar unda Seqmnas iseTi mdgomareoba, romelic CixSi Seiy-

vans qveyanas. sakonstitucio sasamarTlos mier xsenebuli normebis 

gauqmebam mTlianad mowesrigebis gareSe datova samarTalurTierTo-

bebis nawili. ra Tqma unda, racionalur safuZvels moklebulia 

mtkiceba, rom ucxoelis mier sasoflo-sameurneo miwis SeZena 

uciloblad saxelmwifos interesebs ewinaaRmdegeba, Tumca saqarT-

velos mZime geopolitikuri viTarebis gaTvaliswinebiT, verc am 

ukanasknels gamovricxavT. amasTan, sruli Tavisuflebis micema, maT 

Soris, saqarTvelos moqalaqeebisaTvis, sasoflo-sameurneo miwebis 

gankargvis sakiTxSi, dauSvebelia da seriozuli riskis Semcvelia. 

aucilebelia saqarTvelos parlamentma aRmsarulebel xelisuf-

lebasTan konsultaciis Sedegad SeimuSavos qveynis erTiani stra-

tegia sasoflo-sameurneo miwis nakveTebTan dakavSirebiT da daadgi-

nos samarTliani, erTgvarovani SezRudvebi, romelTa mTavari daniS-

nulebac sasoflo-sameurneo miwebis sargeblianobis SenarCuneba 

iqneba. amasTan, aucilebelia, xelisuflebam gaarkvios, Tu ra damo-

kidebuleba aqvs mosaxleobas msgavs sakiTxebTan dakavSirebiT, rad-

gan swored xalxma unda dausaxos xelisuflebas prioritetebi. 
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sakonstitucio sasamarTlos gadawyvetilebam SesaZloa erTgvari 

mastimulirebeli funqcia Seasrulos da sazogadoeba aiZulos sa-

kiTxs ufro seriozulad miudges, xelisufleba ki daafiqros, ram-

denad aucilebelia erTgvarovani an gansxvavebuli midgomebi arse-

bobdes strategiuli daniSnulebis mqone obieqtebTan dakavSirebiT 

(imis gaTvaliswinebiT, sabolood, miviCnevT sasoflo-sameurneo mi-

was aseTad, Tu ara). 


