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sakuTrebis uflebis cneba da Sinaarsi 

 

Tamar zoiZe 

 

Sesavali 

 

sakuTrebis cnebam ganviTarebis grZeli gza ganvlo. sakuTrebasTan dakavSirebuli 

diskusia antikur xanaSi iRebs saTaves. igi kacobriobis azris ganviTarebis istoria-

Si erT-erT yvelaze mniSvnelovan problemas warmoadgenda. sakuTrebas ganixilavdnen 

rogorc adamianis Sromis Sedegs (jon loki), adamianis molodinis produqts (iere-

mia bentami), kapitalizmis ganviTarebisa da klasTa Soris konfliqtis pirvelwyaros 

(karl marqsi).1 azrovnebis istoriaSi sakuTrebis Sefaseba sruliad araerTgvarovania 

- mas xan keTildReobasTan da TavisuflebasTan aigivebdnen, xan kidev zneobriv dace-

masTan, socialur usamarTlobasTan da omTan.2 sakuTrebis iuridiuli arsi romaelma 

iuristebma gansazRvres. maT pirvelebma ganaxorcieles absoluturi kerZo sakuTre-

bis cnebis formulireba, uwodes mas `dominium~ da gamoiyenes igi uZrav qonebasa da 

miwebTan mimarTebiT.3 

Tanamedrove samarTalSi sakuTreba fizikuri piris iseTive uflebaa, rogorc Ta-

visufleba da Tavisufali neba. igi sayovelTao uflebaa daq samarTlis sferoSi 

swore des sayovelTaobaa civilizaciis umniSvnelovanesi monapovari. rogorc saqarT-

velos sakonstitucio sasamarTlos erT-erT gadawyvetilebaSi aRiniSna, `adamianis 

ZiriTadi uflebebisa da Tavisuflebebis, gansakuTrebiT ki, sakuTrebis uflebis ig-

norireba gamoricxavs Tavisufali sabazro ekonomikis ganviTarebas, mTlianad sazoga-

doebisa da mis calkeul wevrTa Rirseuli cxovrebis uzrunvelyofas da politikur, 

ekonomikur Tu socialur stabilurobas. demokratiuli, samarTlebrivi da socia-

luri saxelmwifos ekonomikuri siZliere swored sakuTrebis uflebis pativiscemasa 

da dacvas eyrdnoba.~4 

naSromis mizania sakuTrebis cnebisa da Sinaarsis sakiTxis qarTuli da germanuli 

samarTlis magaliTze SeZlebisdagvarad amomwuravad Seswavla. amis misaRwevad na-

SromSi gaanalizebulia rogorc qarTuli kanonmdebloba da saqarTvelos sakonsti-

tucio sasamarTlos praqtika, ise germanuli samarTlis erovnuli kanonmdebloba; 

naSromis amocanaa sakuTrebis cnebisa da Sinaarsis momwesrigebeli normebis siRr-

miseuli gaanalizeba sakuTrebis, rogorc konstituciur, ise kerZosamarTlebrivi 

cnebis Sinaarsis ganmarteba, misi SezRudvis farglebis dadgena. naSromSi ganvixilavT 

                                                           
 samarTlis magistri (Tsu), doqtoranti (Tsu), ivane javaxiSvilis saxelobis Tbilisis sax-

elmwifo universitetis iuridiuli fakultetis asistent-profesori. 
1 Burke B., Snoe J., Property, Second Edition, New York, 2004, 3. 
2 paipsi r., sakuTreba da Tavisufleba, g. kvirWiSvilis, m. TeTraZisa da m. niSnianiZis Targma-

ni, a. axvledianisa da m. niSnianiZis redaqtorobiT, 2004, 21. 
3 iqve, 29. 
4  saqarTvelos sakonstitucio sasamarTlos 2007 wlis 18 maisis #2/1-370,382,390,402,404 

gadawyvetileba saqmeze, `saqarTvelos moqalaqeebi zaur elaSvili, suliko maSia, rusudan 

gogia da sxvebi saqarTvelos parlamentis winaaRmdeg~. 
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sakuTrebis, rogorc adamianis, pirovnebisa da institutis garantiis, uzrunvelyofis, 

sakuTrebis, rogorc erTiani zusti cnebis, arsebobis saWiroebis, sakonstitucio 

sasamarTlos praqtikis rols sakuTrebis cnebis SemuSavebisas da sxva mraval sa-

kiTxs. 

naSromSi gamoyenebulia kvlevis SedarebiTi da analitikuri meTodebi. kvleva 

efuZneba germanuli da qarTuli samarTlis normebis Sedarebas da dasaxuli miznis 

misaRwevad am gziT miRebuli informaciis analizs. agreTve, gamoyenebulia samecniero 

kvlevis sxva meTodebic. 

naSromi 4 Tavisagan Sedgeba. pirvel TavSi, Sesaval nawilSi, naCvenebia sakiTxis 

aqtualoba, misi Seswavlis done da  mdgomareoba qarTul da germanul samarTalSi. 

meore Tavi Seexeba uSualod sakuTrebis cnebas, rogorc kerZosamarTlebrivi, ise 

konstituciur samarTlebrivi gagebiT. amave TavSia mimoxiluli sakuTrebis funqcia, 

misi roli da mniSvneloba sazogadoebriv cxovrebaSi, agreTve, saubaria sakuTrebis 

cnebis erTianobis aucileblobaze. 

mesame Tavi Seexeba sakuTrebis Sinaarss, cal-calke Seswavlilia misi rogorc 

kerZosamarTlebrivi, ise konstituciursamarTlebrivi Sinaarsi.  

meoTxe Tavi statiis daskvniTi nawilia. masSi Tavmoyrilia kvlevis Sedegebi da 

SemuSavebulia konkretuli sakanonmdeblo winadadebani. 

 

1. sakuTrebis cneba 

1.1 definiciis problema (zogadi mimoxilva) 

 

sakuTrebasTan dakavSirebiT Tanamedrove Sexedulebani gansxvavebulia da es ganpi-

robebulia, pirvel rigSi, ama Tu im samarTlebrivi sistemis TaviseburebebiT. saerTo 

samarTalSi sakuTrebis qveS subieqtis garkveuli samarTlebrivi uflebamosilebebis 

erToblioba igulisxmeba. am uflebamosilebaTa sia daxuruli araa, xolo maTi ie-

rarqia doqtrinis msjelobis sagania. klasikuri dasavluri iurisprudencia sakuTre-

bas gansazRvravs rogorc piris nivTze sruli batonobis uflebas. sakuTrebis ufle-

ba mis mflobels aniWebs im maqsimalur prerogativas, rac mas qonebaze SeiZleba 

gaaCndes.5 gansazRvrebebi, romelTac kontinenturi evropis kodifikaciebis umetesoba 

icnobs, damokidebulia im istoriul da politikur viTarebaze, romelSic kodifika-

cia mimdinareobs. franguli samoqalaqo kodeqsiT sakuTreba ganisazRvreba rogorc 

`nivTebiT sargeblobisa da gankargvis ufro absoluturi ufleba, Tu sargebloba ar 

aris akrZaluli kanonebiTa da reglamentebiT;~6 germaniis samoqalaqo kodeqsis 903-e 

paragrafiT, nivTis mesakuTres SeuZlia, Tu es ar ewinaaRmdegeba kanons an mesame 

                                                           
5 Terre F., Simler P., Les Biens, 7 Edition, Dalloz, 2006, 36. 
6  sakuTrebis gansazRvra, romelsac iZleva safrangeTis samoqalaqo kodeqsis saxelganTqmuli 

544-e muxli, istoriis erTi momentis Sesabamis mxolod erT koncefciasa da erT politikur 

arCevans gamoxatavs. frangebs ar daukliaT am teqstis ultra-liberaluri xasiaTisaTvis ga-

kicxva. Tavis droze 544-e muxli ufro feodaluri uRlisagan axladgamoxsnili kerZo saku-

Trebis aRsaniSnav lozungs hgavda, vidre normas, romelsac kanonis Rirebuleba gaaCnda. Tavad 

muxlic Seicavs Tavis TavSi garkveul winaRmdegobas: masSi Camoyalibebulia sakuTrebis abso-

luturi xasiaTi da iqve Cadebulia misi sawinaaRmdego mniSvnelovani SezRudva. 
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pirTa uflebebs, gankargos nivTi Tavisi Sexedulebisamebr da gamoricxos mesame pir-

Ta nebismieri Careva. msgavsi normebis naxva SeiZleba espaneTis (348-e muxli), por-

tugaliis (1305-e muxli), Sveicariis (641-e muxli) samoqalaqo kodeqsebSi. Ees ar-

caa gasakviri, radgan safrangeTisa da germaniis samoqalaqo kodeqsebis gavlena am 

qveynebze mniSvnelovnad didi iyo. saqarTvelos samoqalaqo kodeqsis 170-e muxli, 

msgavsad germaniis samoqalaqo kodeqsis 903-e paragrafisa, sakuTrebis definicias ar 

iZleva da mxolod sakuTrebis Sinaarsis gadmocemiT Semoifargleba.  

aqedan gamomdinare, saeWvoa sasamarTlo praqtika, romelic miiCnevs, rom samoqala-

qo kodeqsis 170-e muxli iZleva rogorc sakuTrebis cnebas, ise mis Sinaarsa da 

farglebs.7  

samarTali, rogorc sistema, azrebis, WeSmaritebebis, principebis, normebis gark-

veuli ierarqiis saxiT arsebobs. sakuTrebis definiciisaTvis imdeni ram gakeTda, rom 

Znelia raime axali Semato ukve naTqvams. maTi simravle ki xazs usvams erTi, yov-

lismomcveli, srulyofili definiciis ararsebobas. rogorc profesori g. nadareiS-

vili aRniSnavda, sakuTrebis uflebis zusti gansazRvreba romis samoqalaqo samar-

TalSi araa, magram moxseniebulia mesakuTris calkeuli uflebamosilebani.8 es azria 

ganviTarebuli romis samarTlis specialistebis sxva naSromebSic - `arc erTi Zveli 

romauli teqsti ar Seicavs sakuTrebis gansazRvrebas, magram Tavad cneba, udavod, 

cnobili da farTod gamoyenebuli iyo Zveli romaelebis mier~. 9  nivTze batonobis 

idea “plena in re potestas” romis samoqalaqo samarTalSi nadvilad iyo.10 

amdenad, SeiZleba iTqvas, rom romaelma iuristebma, miuxedavad imisa, rom maTi 

wvlili sakuTrebis kvlevaSi wminda iuridiuli xasiaTisa iyo, mainc ver SeZles sa-

kuTrebis iseTi definicia CamoeyalibebinaT, romelsac gamonaklisebis gareSe yvela 

gaiziarebda, Tumca klasikuri iurisprudenciis sul ufro meti specialisti im 

daskvnamde midis, rom definiciebiT esoden didi `gataceba~, romelic Suasaukuneebis 

kanonikuri samarTlisaTvis da Semdgomi evropuli racionalizmisaTvis iyo damaxasia-

Tebeli, romaeli iuristebisaTvis ucxo iyo. mesakuTris uflebamosilebebad danawe-

vrebuli sakuTrebis koncefcia, romelic romis samarTalSi Cans, ufro met msgavse-

bas saerTo samarTalTan avlens, vidre - kontinenturTan. samarTlis sistemebis is-

toriuli ganviTareba paraleluri gzebiT midioda. romis samarTlisa da saerTo sa-

marTlis ganviTarebis instituciuri paralelizmi xels uwyobs im saocari faqtis 

ukeT gagebas, rom Zveli romaelebisa da ingliselebis iuridiul teqnikas gacilebiT 

meti saerTo aqvs, vidre romaelebisa da me-19 saukunis pandeqtistebisas.11 

rogori paradoqsaluric ar unda iyos, romael iuristsa da saerTo samarTlis 

iurists Soris meti msgavsebaa, vidre romael iuristsa da mis memkvidre, Taname-

drove civilists Soris. rogorc saerTo samarTlis iuristebi, iseve romaeli 

                                                           
7 saqarTvelos uzenaesi sasamarTlos gadawyvetilebani samoqalaqo, samewarmeo da gakotrebis 

saqmeebze, sanivTo samarTali, 2005, 111. 
8 nadareiSvili g., romis samoqalaqo samarTali, Tbilisi, 2005, 64. 
9 miTiTebulia wignidan: Roger A., Owners and Neighbours in Roman law, Oxford, 1972, 11. 
10 nadareiSvili g., romis samoqalaqo samarTali, Tbilisi, 2005, 60. 
11 Цвайгерт К., Кётц Х., Введение в сравнительное правоведение в сфере частного права, том. 1, 

Москва, 1998, 282. 
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iuristebi, Tavs arideben gnzogadebas da SeZlebisdagvarad - gansazRvrebebs. maTi 

meTodia aqtiuri kazuistika.12 

zogadad, gansazRvrebebTan, kerZod ki sakuTrebis gansazRvrebasTan mimarTebiT, aR-

saniSnavia, rom gansazRvreba (legaluri definicia) mxolod maSinaa sasurveli, Tu is 

arsebul da warmoSobil urTierTobebs ar Trgunavs da Seswevs unari, Tavis TavSi 

misi yvela gamovlineba moicvas. amdenad, iuridiul literturaSi gansazRvrebebTan 

dakavSirebiT arsebuli skepticizmis gaziarebis safuZveli arsebobs 13  da SeiZleba 

iTqvas, rom definiciaze metad ufro mniSvnelovania definiciamde misasvleli gza, 

Tumca, rodesac definicia arsebobs, is dasrulebulobis erTgvarad komfortul 

iluzias qmnis.14 

sxvadasxva dros sakuTrebis cnebisadmi damokidebuleba gansxvavdeboda. Aamdenad, 

drosa da sivrceSi sakuTrebis erTiani cneba ar arsebobs, aramed sruliad gansxvave-

buli koncefciebi yalibdeba. 

erTmaneTisagan ZiriTadad sakuTrebis individualistur da socialur Teoriebs 

ganasxvaveben. `individualuri Teoria sakuTrebisa pasuxobs liberalur da demokra-

tiul Sexedulebebs, xolo socialuri – konservatiul da socialisturs.~ 15 indi-

vidualur Teorias `sakuTrebis pirovnulobis TeoriiTac~ moixsenieben da masSi yu-

radReba sakuTrebisa da pirovnulobis organul urTierTmimarTebazea gadatanili. am 

Teoriis Tanaxmad, sakuTreba esaa ara nivTebis mimarT batonoba, aramed adamianebis 

urTierToba nivTebTan, romelTac SeiZleba TavianTi Rirseba gaaCndeT. `aramarto ada-

miani iyenebs nivTs, aramed nivTic moiTxovs adamianis mxridan yuradRebas.~ 16 Tumca 

sakraluri `gasulierebuli~ nivTebis ricxvi arc ise didia, rom am Teoriam farTo 

xasiaTi SeiZina. Mmetic, TandaTanobiT wina planze nivTebis miznobrivi gamoyenebis 

Tvisebam wamoiwia. A 

mesakuTris iZulebis Teoriuli dasabuTebis safuZvelze doqtrinaSi fexi moikida 

`sakuTrebis sazogadoebrivma Teoriam,~ rasac mxars uWerda rudolf ieringi, dern-

burgi da sxvebi. ieringi, romelic TavgamodebiT icavda individualur avtonomias, 

werda: `ar arsebobs absoluturi, sazogadoebisagan damoukidebeli sakuTreba. isto-

riam izruna imisaTvis, rom xalxisaTvis damajerebuli iyos es WeSmariteba~.17 

sxva avtorebic am azrze idgnen da sakuTrebis sakanonmdeblo reglamentaciisas 

gankargvis uflebamosilebaTa SezRudvas da garkveuli moqmedebis davaldebulebas 

moiTxovdnen.18 

 

                                                           
12 iqve, 282. ix. citireba: Buckland – McNair Roman law & Common law, 1952, XIV. 
13 xubua g., samarTlis Teoria, Tbilisi, 2004, 56, 49. 
14 Скловский К. И., Собственность в гражданском праве, Москва, 1999, 39. 
15 Радбрух Г., Философия права, Москва, 2004, 153. 
16 iqve, 154. 
17 Ваника Р. П., Защита права собственности в практике Конституционного Суда Румынии, Роль 

конституционных судов в обеспечении права собственности (сборник докладов ), Москва, 2001, 223-

224. 
18 iqve, 224. 
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1.2 sakuTrebis uflebis konstituciursamarTlebrivi cneba 

 

sakuTreba, rogorc adamianis ZiriTadi ufleba, SeiZleba iTqvas, zesaxelmwifoe-

brivi uflebaa. germaniis federalur sakonstitucio sasamarTlos gadawyvetilebebSi 

miniSnebulia, rom sakuTrebis ufleba winare da zesaxelmwifoebrivi uflebaa. iseve 

rogorc Tavisufleba, sakuTrebac elementarul ZiriTad uflebas warmoadgens. 

konstituciuria sakuTreba, romelic dacvas eqvemdebareba. konstituciis 21-e 

muxli am konteqsSi unda ganimartos: gamoTqma - `sakuTreba aRiarebuli da uzrun-

velyofilia~ - gulisxmobs legitimuri sakuTrebis dacvas. Ees iseTi sakuTrebaa, 

romelic aRiarebulia, e.i. ndobaunariania.~ 19 arsebobs azri, rom saqarTvelos kons-

tituciis 21-e muxlSi gamoyenebuli sityva `aRiarebulia,~ gulisxmobs ara sakuTre-

bis dacvas, aramed misi xelSeuxeblobis garantias. sityva `uzrunvelyofilia~ ki 

gulixmobs sakuTrebis uflebis kerZo samarTliT mowesrigebas.20  

rogorc ukve zemoT aRiniSna, germanuli samarTalis, kerZod, ZiriTad kanonsa da 

samoqalaqo kodeqsSi mocemuli gansazRvrebebis garda, arc erT sxva kanonSi saku-

Trebis definicia araa mocemuli. Sesabasamisad, sakuTreba ori mniSvnelobiTaa gansax-

ilveli: sakuTreba konstituciur da samoqalaqo samarTalSi.  

konstitucia ganamtkicebs sakuTrebis garantirebulobas, magram ar iZleva saku-

Trebis cnebis definicias, iseve, rogorc sxva ZiriTadi uflebebis legalur defini-

cias: germaniis ZiriTadi kanonis me-14 muxlis mixedviT, sakuTrebis Sinaarsi gani-

sazRvreba kanonebis mier. Tu Zveli praqtikiT sakuTrebis konstituciuri cneba cal-

keuli kanonebidan unda amokiTxuliyo, federaluri sakonstitucio sasamarTlos 

axali praqtikiT `es cneba SeiZleba mxolod da mxolod konstituciidan gamomdina-

reobdes~.21 

federalurma sakonstitucio sasamarTlom ZiriTad kanonze dayrdnobiT sakuTre-

bis konstituciursamarTlebrivi cneba Camoayaliba da misi analizisisas samoqalaqo 

kodeqsis gamoyenebaze uari Tqva. maSasadame, `sakuTreba aris pirTaTvis sagnebis sa-

marTlebrivi mikuTvneba, romelic xasiaTdeba kerZo sargeblianobiTa da gansakuTre-

buli gankargvis uflebamosilebiT.~22 

mxedvelobaSia misaRebi, rom sakuTreba, germaniis konstituciis me-14 muxlis mix-

edviT, ganisazRvreba ara mxolod kerZo, aramed sajaro samarTliTac, sakuTrebis 

dacva sajarosamarTlebriv uflebamosilebebzec vrceldeba.23 

                                                           
19 ix. zoiZe b., konstituciuri kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 

2007, 96. 
20  Phirtskalashvili A., Schutzpflichten und horizontale Wirkung von Grundrechten in der Verfassung 

Georgiens von 24. August 1995, Potsdam, 2010, 213. aqve unda SevniSnoT, rom 2010 wlis 

sakonstitucio cvlilebebis Semdeg 21-e muxlSi sityva _ `uzrunvelyofilia~ Seicvala 

sityviT - `xelSeuvalia~. amiT konstituciaSi kidev ufro ganmtkicda sakuTrebis uflebis 

konstituciuri xasiaTi, Tumca saWiro iyo saxelmwifos pozitiuri valdebulebisaTvis 

xazgasma. 
21 ix. Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 49-50. 
22 iqve, 50-51. 
23 Leisner W., Eigentum, Schriften zu Eigentumsgrundrecht und Wirtschaftsverfassung, Hrsg. von Josef 

Isensee, 2. Auflage, Tübingen, 1998, Rn.73, 112. 



Tamar zoiZe, sakuTrebis uflebis cneba da Sinaarsi 
 

10 

sakuTrebis konstituciursamarTlebrivi dogmatikis centrSi kvlavac kerZo sa-

marTali rCeba rogorc maswavlebeli. sakuTrebis Sesaxeb sanivTosamarTlebrivi mosa-

zrebebi, monopoliuri, eqskluziuri mdgomareobiT gamoirCeva.24 

kanonTa ierarqiis principidanac gamomdinareobs, rom konstituciursamarTlebrivi 

sakuTrebis cneba konstituciiT unda ganisazRvros da ar unda gamomdinareobdes sa-

moqalaqo samarTlidan. farTo, yovlismomcveli dacvis ganxorcielebisTvis konsti-

tuciursamarTlebrivi sakuTrebis cneba Sorsaa samoqalaqo kodeqsiseulisagan. 25 

`konstitucia uars ambobs sakuTrebis cnebis ganmartebaze.~26 germaniis konstituciis 

me-14 muxlSi Cadebuli sakuTrebis garantia cxadia, sakuTrebis erTian cnebas ar 

iZleva. institutis garantiis Semdeg, sakuTreba, Sesabamisad, viwrod gaigeba. cneba 

qonebrivi uflebebis mxolod minimalur da aucilebel elementebs moicavs, raTa 

moqalaqeebs Tavisuflebis sakmarisi asparezi mieceT da sakuTari qonebrivsamarTle-

brivi moqmedebani ganaxorcielon.27 

 

1.2.1 sakuTreba, rogorc pirovnebis uflebis garantia 

 

`sakuTrebis garantia gulisxmobs sakuTrebis, rogorc adamianis ZiriTadi ufle-

bis, garantis, ise sakuTrebis, rogorc institutis ganmtkicebas.~28  

sakuTrebis garantiaze saubaria saqarTvelos konstituciis 21-e muxlis pirvel 

punqtSi: `sakuTreba da memkvidreobis ufleba aRiarebuli da uzrunvelyofilia. 

dauSvebelia sakuTrebis uflebis, misi SeZenis, gasxvisebis an memkvidreobiT miRebis 

sayovelTao uflebis gauqmeba.~ 

konstituciis es debuleba moicavs rogorc institutis, ise pirovnebis uflebis 

garantias. aRniSnuli Seesatyviseba `adamianis uflebaTa da ZiriTad TavisuflebaTa 

dacvis konvenciis~ damatebiTi oqmis pirveli muxlis pirvel winadadebas, romlis 

mixedviTac, yovel fizikur an iuridiul pirs aqvs Tavisi sakuTrebis Seuferxeblad 

sargeblobis ufleba.29 

kerZo sakuTrebis ufleba, romelic ganmtkicebulia saqarTvelos konstituciiT, 

aris sakuTrebis, rogorc pirovnebis uflebis, garantia. saqarTvelos konstitucia 

TiToeuli piris sakuTrebas icavs. am kuTxiT igi uflebis garantiaa, romlis safuZ-

velzec mesakuTres sasamarTloSi sarCelis wardgenis ufleba aqvs. is icavs mesaku-

Tris samarTlebriv mdgomareobas, kerZod, mis pirad uflebas garkveul qonebaze.30 

                                                           
24 iqve, Rn.74, 112. 
25  Herberger/Martinek/Rüssmann/Weth, Juris Praxiskommentar BGB, Sachenrecht, Band 3, Auflage 4, 

Saarbrücken, 2009, Rn.9, 228. 
26 iqve, Rn.7, 228. 
27 Staudingers J., Kommentar zum Bürgerlichen Gesetzbuch mit Einführungsgesetz und Nebengesetzen, 

Buch 3, Sachenrecht, Berlin, 2002, Rn.25, 29. 
28 ix. Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 111-112. 
29 ix. damatebiTi informacia: http://www.article42.ge/print_ge.php?newsid=169 [20.02.2014]. 
30 izoria l., korkelia k., kublaSvili k., xubua g., saqarTvelos konstituciis komentarebi, 

adamianis ZiriTadi uflebani da Tavisuflebani, Tbilisi, 2005, 146. 
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saqarTvelos sakonstitucio sasamarTlom saqmeSi _ `saqarTvelos moqalaqeebi – 

daviT jimSeleiSvili, tariel gvetaZe da neli dalaliSvili saqarTvelos parlamen-

tis winaaRmdeg~ sakuTrebis uflebis pirovnul garantiaze aRniSna: `sakuTrebis, ro-

gorc ZiriTadi uflebis garantia pirvel rigSi niSnavs TiToeuli mesakuTris ufle-

bas, Tavi daicvas saxelmwifos gaumarTlebeli Carevisagan, kerZod ki, uflebis dasa-

cavad mimarTos sasamarTlos. magram sakuTrebis garantirebuloba mxolod saxelmwi-

fos winaSe dacvis uflebiT ar amoiwureba, is, imavdroulad avaldebulebs saxelm-

wifos, daicvas es ufleba, rac pirvel rigSi, niSnavs, kanonmdeblobaSi sakuTrebis 

Sinaarsis konstituciis Sesabamis reglamentirebas.~ 31  saqarTvelos sakonstitucio 

sasamarTlos gadawyvetilebaSi - saqarTvelos moqalaqe anzor Tevzaia saqarTvelos 

parlamentis winaaRmdeg - sakuTrebis ufleba ganmartebulia Semdegi saxiT: `saqarT-

velos konstituciis 21-e muxli sakuTrebis uflebis seriozul garantias warmoad-

gens. igi icavs mesakuTres saxelmwifos mxridan ara mxolod uaryofiTi Carevisagan 

(rogoricaa misi gauqmeba, usafuZvlo SezRudva an CamorTmeva), aramed saxelmwifos 

akisrebs valdebulebas ganaxorcielos aqtiuri pozitiuri moqmedebani sakuTrebis 

uflebis Sinaarsis realuri gamovlinebisaTvis. sakuTrebis uflebis uzrunvelyofa 

aseve gulisxmobs mis dasacavad efeqtiani samarTlebrivi meqanizmebis Seqmnas. saku-

Trebis aRiarebas azri daekargeboda da uSinaarso gaxdeboda, Tuki saxelmwifo ar 

moaxdenda mis uzrunvelyofas.~32 

sasamarTlo gadawyvetilebebidan Cans, rom sakuTrebis ufleba umniSvnelovanesi 

ZiriTadi uflebaa. amavdroulad, sakuTreba institutia, romelic saxelmwifos eko-

nomiukur safuZvels warmoadgens. sakuTrebis uflebis dacva demokratiuli, samar-

Tlebrivi da socialuri saxelmwifosaTvis sasicocxlod aucilebelia. mesakuTri-

saTvis, rogorc subieqtisaTvis, uflebis samarTliani dacvis sakmarisi saSualebis 

miniWeba, misi xelSewyobisa da uzrunvelyofis garantiis Seqmna saxelmwifos kons-

tituciuri valdebulebaa.  

aRniSnul mizans emsaxureba saqarTvelos konstituciis 21-e muxlis pirveli 

punqti, romlis Sesabamisadac, `sakuTrebis ufleba aRiarebuli da uzrunvelyofi-

lia.~ es gulisxmobs ara mxolod mesakuTris uflebis dacvis samarTlebrivi SesaZ-

leblobis miniWebas, aramed sakuTrebis dacvas iseTi xelyofisagan, romelic ar 

Tavsdeba konstituciis farglebSi. saxelmwifos valdebulebaa, uzrunvelyos saku-

Trebis ufleba, moiTxovos Sesabamisi samarTlebrivi wesrigis, maT Soris, kerZosa-

marTlebrivi wesrigis Seqmna.33 

 

1.2.2 sakuTreba, rogorc institutis garantia 

 

institutis garantiaSi mniSvnelovania sakuTrebis arsobrivi elementebi, gansaku-

TrebiT ki sargeblobisa da gankargvis uflebamosilebani. am ukanasknelSi vlindeba 

                                                           
31 saqarTvelos sakonstitucio sasamarTlo, gadawyvetilebebi 2006-2007, baTumi, 2009, 196-

197. 
32 saqarTvelos sakonstitucio sasamarTlo, gadawyvetilebebi 2004, Tbilisi, 2005, 129. 
33 ix. damatebiTi informacia: http://www.article42.ge/print_ge.php?newsid=169 [20.02.2014]. 
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sakuTrebis funqciuroba da kerZosargeblobianoba. institutis garantia isაა, rom 

sakuTreba darCes sakuTrebad (Eigentum muss Eigentum bleiben), e.i. misi Sinaarsi ise 

ar dacarieldes, rom mxolod litoni sakuTreba darCes. saxelmwifom ar unda mii-

Ros iseTi kanonebi, romlebic eWvis qveS daayeneben sakuTrebas, rogorc instituts.34 

saqarTvelos konstituciis 21-e muxlis pirveli punqti amavdroulad sakuTrebis, 

rogorc institutis garantiaa. saqmeSi _ `daviT jimSeleiSvili, tariel gvetaZe da 

neli dalaliSvili saqarTvelos parlamentis winaaRmdeg~ sakonstitucio sasamar-

Tlom aRniSna, rom `uzrunvelyofs ra kerZo sakuTrebis institutis xelSeuvalobas, 

is mimarTulia kanonmdeblisadmi da avaldebulebs mas, Seqmnas normaTa iseTi sistema, 

romelic eWvqveS ar daayenebs am institutis arsebobas.35  

amdenad, sakuTrebis garantia or dones gulisxmobs: pirvelia sakuTrebis dacva 

kanonmdeblis mier, rac niSnavs iseTi kanonismieri SezRudvebis dawesebas, romlebic 

sakuTrebis uflebas fiqciad ar aqcevs. amis Sesaxeb germaniis federaluri sakons-

titucio sasamarTlos gadawyvetilebaSi aRiniSna: `aRar iqneboda sakuTreba efeqtu-

rad garantirebuli, Tuki kanonmdebeli kerZo sakuTrebas iseTi ramiT Secvlida, ra-

sac veRar vuwodebdiT saxels `sakuTreba~. meorea sakuTrebis dacva marTlsawinaaRm-

dego xelyofisagan. amis Sesruleba ganviTarebuli kanonmdeblobis pirobebSi Sedare-

biT advilia. pirvelis ki Znelia, radgan igi dakavSirebulia sakuTrebis farglebis 

dawesebasTan, amitom sakuTrebis garantirebuloba upirvelesad kanonmdeblis mier im 

farglebis gansazRvras niSnavs, rac sakuTrebis Sinaarsis srulyofilad gamoyenebis 

SesaZleblobas iZleva.36 

sakuTrebis, rogorc institutis garantia, konstituciiT uzrunvelyofili unda 

iyos, raTa kerZo sakuTreba, rogorc faseuloba xelSeuxebeli darCes, amitomac ka-

nonmdebeli valdebulia Seqmnas sakuTrebis mosawesrigeblad normaTa iseTi sistema, 

romelic sakuTrebis kerZo sargeblobianobis garantia gaxdeba.37  

ZiriTadi kanoni uzrunvelyofs sakuTrebas, ara rogorc konkretuli mesakuTris 

xelSi arsebul sakuTrebas, aramed rogorc samarTlebriv instituts.  

sakuTrebis institutis garantiis Sinaarsi aqamde arasdros definirebula, mis 

nacvlad mxolod ramdenime elementi saxeldeboda. maT Soris, yvelaze mniSvnelovani 

gankargvis, gansakuTrebiT gasxvisebis uflebamosileba iyo.38  

institutis garantia uwesebs kanonmdebels gare SezRudvebs, sazRvrebs, romelTaA 

gadabijebis ufleba mas sakuTrebis Sinaarsisa da farglebis gansazRvrisas ar gaaCnia. 

miuxedavad amisa, kanonmdebelsa da sasamarTlo praqtikas SeuZlia sakuTrebis is 

formebi Seqmnas an aRmoaCinos, romelic gamomdinareobs kerZo samarTliT mowesrige-

buli sakuTrebiTi wesrigidan. institutis garantias sakanonmdeblo eqspansiasTan 

                                                           
34  zoiZe b., konstituciuri kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 

2007, 100. 
35 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi 2006-2007, baTumi, 2009, 196. 
36 damowmebulia wignidan: Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 

2001, 112. 
37 ix. iqve, 115. 
38 Leisner W., Eigentum, Schriften zu Eigentumsgrundrecht und Wirtschaftsverfassung, Hrsg. von Josef 

Isensee, 2 Auflage, Tübingen, 1998, Rn.13, 88. 
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kavSiri ar aqvs, vinaidan is am SemTxvevaSi orientiris ganmsazRvrel, damfuZnebel da 

sazRvrebis (farglebis) damdgen masStabur funqcias dakargavs.39  

Sinaarsobrivad institutis garantia wamyvani principis gagebiT gaTvlilia qone-

brivsamarTlebriv sferoSi Tavisuflebis dacvaze, imaze, rom garantirebuli iyos 

kerZosargeblobas mikuTvnebuli qonebrivi uflebebis moqmedebis minimaluri stan-

dartebi.40 

 

1.3 sakuTreba, rogorc adamianis ufleba 

 

sakuTrebis ufleba mxolod romelime konkretuli qveynis moqalaqeTa ufleba ki 

araa aramed yvela adamianis uflebaa. mas zogjer sajaro xelisuflebis is aqtebi 

ewinaaRmdegeba, romlebic ucxoelTa uflebebis aranair dacvas Seicavs. saxelmwifo 

xelisufleba valdebulia, maTi, rogorc adamianebis uflebebi saerTaSoriso samar-

TliT aRiarebuli normebiT daicvas.41 L 

germaniis ZiriTadi kanonis me-14 muxlis Tanaxmad, sakuTrebis ZiriTadi uflebis 

subieqti ara marto germaniis moqalaqe, aramed yvela adamiania, vinaidan konstitu-

ciaSi aqcenti gadatanilia adamianis uflebaze da ara moqalaqis uflebebze.42  

saqarTvelos sakonstitucio sasamarTlom saqmeSi _ `daviT jimSeleiSvili, ta-

riel gvetaZe da neli dalaliSvili saqarTvelos parlamentis winaaRmdeg~ aRniSna, 

sakuTrebis ufleba iseTi bunebiTi uflebaa, `romlis gareSe SeuZlebelia demokra-

tiuli sazogadoebis arseboba. sakuTrebis ufleba adamianis ara marto arsebobis 

elementaruli safuZvelia, aramed uzrunvelyofs mis Tavisuflebas, misi unarisa da 

SesaZleblobebis adekvatur realizacias, cxovrebis sakuTari pasuxismgeblobiT war-

marTvas.~43  

sakuTrebis konstituciuri (ZiriTadi) uflebis Sinaarsisa da mniSvnelobisTvis 

gadamwyveti aris is codna, rasac saxelmwifo adamianis uflebebTan dakavSirebiT 

flobs. Kkontinentur-evropul konstituciur samarTalSi sakuTrebis cneba adamianis 

AuflebaTa iseT mniSvnelovan aqts ukavSirdeba, rogoricaa adamianis uflebaTa sayo-

velTao deklaracia. igi sakuTrebas acxadebs rogorc adamianis uflebas. germaniis 

federaciulma sakonstitucio sasamarTlom sakuTrebis es `xasiaTi~ naTlad da pir-

dapir aRiara: saubaria sakuTrebis garantiis rogorc adamianis uflebis pirvelad, 

ZiriTad mniSvnelobaze. sakuTrebis dacvas ki aqvs `winare da zesaxelmwifoebrivi 

xasiaTi.~ sakuTrebis ZiriTadi, konstituciuri ufleba aris adamianis ufleba, is 

aqamde arasdros yofila saxelmwifos Zalauflebis obieqti, iseve, rogorc Tavi-

sufleba, rogorc ZiriTadi uflebis erT-erTi mniSvnelovani gamoxatuleba.  

                                                           
39

 V. Mangoldt-Klein-Starck, Bonner Grundgesetz Kommentar, B.1, 4. Auflage, München, 1999, Rn.92, 

1675. 
40

 iqve, Rn.91, 1675. 
41 Leisner W., Eigentum, Schriften zu Eigentumsgrundrecht und Wirtschaftsverfassung, Hrsg. von Josef 

Isensee, 2 Auflage, Tübingen, 1998, Rn.19, 90. 
42 ix. Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 87. 
43 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi 2006-2007, baTumi, 2009, 195. 
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sakuTrebas rogorc adamianis bunebiT uflebas aRiarebs da icavs `adamianis uf-

lebaTa da ZiriTad TavisuflebaTa evropuli konvenciis~ pirveli damatebiTi oqmis 

pirveli muxli. 

 

2. sakuTrebisFfunqcia 

 

sakuTrebis funqciad, anu am institutis ZiriTad daniSnulebad, pirvel rigSi, 

misi mesakuTris, mflobelis kerZo interesebis dakmayofileba moiazreba. `sakuTrebis 

funqciaSi, erTi mxriv, igulisxmeba, rom es funqcia mesakuTris kerZo interesebs 

emsaxureba. Mmeore mxriv, am funqciis arsi mdgomareobs sajaro interesebisadmi sam-

saxurSi, romelic kanonmdebelma federaluri konstituciis me-14 muxlSi, kerZod, 

sakuTrebis konstituciursamarTlebriv SinaarsSi ganamtkica.~44 

germanuli samarTali gveubneba, rom sakuTreba, pirvel rigSi, kerZo pirTa (mesa-

kuTreTa) samsaxurSi unda idges. sakuTrebis garantiis mizani misi Tavisuflebis 

dacvaSi vlindeba. `sakuTreba konkretuli miznisaTvis ki ar aris daculi, aramed 

saerTod mesakuTreTa kerZo sargeblobisaTvis. rac mesakuTreebs sWirdebaT, mas Tavad 

isini gansazRvraven. sakuTrebis sazRvrebi da farglebi (SezRudvebi) funqciis cneba-

Si ar SeiZleba SeviyvanoT~ _ ZiriTadma kanonma da sakonstitucio sasamarTlom amiT 

gadawyvetilad uaryves funqciuri sakuTrebis cneba.45  

v. laisneris azriT, sakuTrebis funqciis cneba, zogadad - `funqcionalizmi~ sa-

SiSi cnebaa sakuTrebisaTvis da, Sesabamisad, sakuTrebis dogmaturobidan amoRebuli 

unda iqnes.46  

 

3. sakuTrebis kerZosamarTlebrivi cneba 

 

rogorc zemoT iTqva, miuxedavad imisa, rom mudmivad mimdinareobda diskusia sa-

kuTrebis cnebasTan dakavSirebiT, es sakiTxi qarTul da evropul samarTlebriv 

doqtrinaSi dResac seriozul problemas warmoadgens. amas mowmobs Tundac is, rom 

evropis qveynebis Tanamedrove kodifikaciebi sakuTrebis cnebis legalur definicias 

ar iZleva. es SeiZleba iTqvas germanul, Sveicariul kanonmdeblobaze. saqarTvelos 

samoqalaqo kodeqsis 170-e muxli, romlis saxelwodebaa: `cneba. sakuTrebis uflebis 

Sinaarsi~, realurad sakuTrebis cnebas ar iZleva. misi pirveli nawilis Tanaxmad, 

mesakuTres SeuZlia kanonismieri an sxvagvari, kerZod, saxelSekrulebo SeboWvebis 

farglebSi Tavisuflad flobdes da sargeblobdes qonebiT (nivTiT), ar dauSvas sxva 

pirTa mier am qonebiT sargebloba, gankargos igi, Tuki amiT ar ilaxeba mezoblebis 

an mesame pirTa uflebebi, anda, Tu es moqmedeba ar warmoadgens uflebis borotad 

gamoyenebas. rogorc vxedavT, sakuTrebis uflebis legalur definicias saqarTvelos 

samoqalaqo kodeqsic Tavs aridebs da mxolod misi Sinaarsis aRweriT Semoifargle-

                                                           
44 Leisner W., Eigentum, Schriften zu Eigentumsgrundrecht und Wirtschaftsverfassung, Hrsg. von Josef 

Isensee, 2 Auflage, Tübingen, 1998, Rn.39, 99. 
45 iqve, Rn.44, S. 100. 
46 iqve, Rn.45, 100-101. 
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ba. es aseve aixsneba zogadad cnebebis mimarT negatiuri damokidebulebiTac. Tumca, 

cnebebisadmi frTxili damokidebuleba jer kidev romaelebisaTvis iyo cnobili omnis 

definitio periculosa.47 arc romis samarTalSi arsebobda sakuTrebis erTiani cneba, ma-

gram, rogorc iTqva, romaelebis wvlili sakuTrebis cnebis sakiTxTan dakavSirebiT 

wminda iuridiulia. swored romaelebs ekuTvnis samwevrovani sakuTrebis gageba - 

mflobelobaze, sargeblobasa da gankargvaze dafuZnebuli sakuTreba. 

damkvidrebuli Sexedebulebis Tanaxmad, sakuTreba aris `nivTze batonobis samar-

Tlebrivad aRiarebuli ufleba.~ esaa ara faqtobrivi batonoba nivTze, aramed - uf-

leba. komentatorebis gansazRvrebiT, sakuTreba sxeulebrivi nivTebis gankargvis uf-

lebaa, Tu es kanoniT akrZaluli araa. 48  germanuli samarTalic nivTebSi mxolod 

sxeulebriv nivTebs moizarebs da, Sesabamisad, gankargvis obieqtebad isini gvevlineba. 

miuxedavad sakuTrebis aRiarebuli cnebisa, samoqalaqo samarTlis mecnierebaSi sa-

kuTrebis sxvadasxva definicia arsebobs, magaliTad, `nivTis zogadi uSualo batono-

ba,~ `nivTze uzogadesi batonoba~ an `uzogadesi sargeblobis ufleba~, agreTve, 

mflobelobis, sargeblobis da gankargvis ufleba erTad. miuxedavad imisa, Tu romel 

ganmartebas gamoviyenebT, yvela SemTxvevaSi saubaria zogad-abstraqtul da forma-

lur samarTlebriv cnebaze, romelsac araviTari gavlena ara aqvs sakuTrebis insti-

tutis materialur Sinaarsze. sakuTreba swored abstraqtuli cnebaa da igi gamox-

atavs sagnis, nivTis kuTvnilebas ama Tu im pirisadmi ise, rom mesakuTris konkre-

tul Sinaarsze igi arafers ambobs.49 

aRsaniSnavia germaneli mecnieri sontis Sexeduleba gsk-is 903-e paragrafTan da-

kavSirebiT. misi azriT, `903-e paragrafi miuTiTebs sakuTrebis aramarto konkretul 

materialur Sinaarsze, aramed is avsebs definiciis yvela moTxovnebs, romelic eWv-

gareSea Seicavs sakuTrebis cnebis arsebiT gansazRvrebas da amiT myar safuZvels 

gvTavazobs am cnebis konstruqciisTvis.~50 

maSasadame, zogierTi mecnieri gsk-is 903-e paragrafSi sakuTrebis zust defini-

cias kiTxulobs, Tumca gabatonebuli azris Tanaxmad, `sakuTrebis cneba moqmed ker-

Zo samarTalSi 903-e paragrafidan ar SeiZleba amovikiTxoT, radgan kanonmdebelma 

masSi mxolod sakuTrebis Sinaarsi Cado da es identuri ar aris sakuTrebis cnebisa. 

Sesabamisad, saWiroeba moiTxovs, SemuSavdes sakuTrebis zusti da naTeli cneba. aseve 

sakamaToa, miekuTvneba Tu ara sakuTrebis farglebi (Schranken), es iqneba kerZosa-

marTlebrivi Tu sajarosamarTlebrivi, sakuTrebis cnebas~.51  

 

4. sakuTrebis cnebis erTianoba 

 

ar aris swori sakuTrebis sxvadasxva cnebebiT misi obieqtebis gamoxatva. amiT 

faqtobrivad ispoba sakuTrebis cneba, radganac aseTi midgomisas wina planze dgeba 

                                                           
47 damowmebulia wignidan: xubua g., samarTlis Teoria, Tbilisi, 2004, 48, 25. 
48 ix. Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 52-53. 
49 damowmebulia wignidan: Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 

2001, 53-54. 
50 Lehmann J., Sachherrschaft und Sozialbindung, Schriften zum Bürgerlichen Recht, B. 284, 2004, 32. 
51 iqve, 44. 
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SezRudvebi, romlebic sakuTrebis Sinaarsis erTeul, garegnul saxes warmoadgens da 

ar iZleva erTiani sakuTrebis arsebiT niSnebs. amiT yuradReba gadadis sakuTrebis 

funqciurobaze da ara mis cnebaze.52 

sakuTreba ganxilul unda iqnes ara rogorc sxvadasxva uflebebis jami, aramed 

rogorc erTiani ufleba.53 

rusi mecnieri ev. suxanovi, marTalia, aRiarebs, rom arsebobs sakuTrebis erTa-

derTi ufleba erTiani uflebamosilebebiT, romelsac SeiZleba hyavdes sxvadasxva 

subieqtebi, magram miiCnevs, rom sakuTreba iyofa kerZo da sajaro formebad. Ees ki, 

misi azriT, ganpirobebulia imiT, rom gansxvavebulia maTi samarTlebrivi reJimi sa-

kuTrebis obieqtebis sxvadasxva xasiaTis gamo (magaliTad, brunvidan amoRebuli an 

brunvaSi SezRudulad myofi nivTebi sajaro nivTebia).54  

Sua saukuneebidan moyolebuli sakuTrebis diferenciacia e.w. danawevrebuli saku-

Trebis saxiT ar unda iwvevdes misi garantiis gaorebas – dayofas. 

qonebrivi Rirebulebebis dayofa sxvadasxva socialuri urTierTobebis safuZ-

velze mxedvelobaSi misaRebi araa. es daskvnebi moqmedebis sxvadasxva principebidan, 

ufro ki sakuTrebis socialuri urTierTobidan momdinareobs.55 

konstitucia icavs sakuTrebas da aramarto calkeul sakuTrebiT uflebebs. saku-

Trebis cnebis erTianobis Sesaxeb gadawyvetileba sakmaod myari da fundamenturia.K 

konstitucia icavs ara sistemurad Tavmoyril Sekvras sakuTrebis uflebebisa aramed 

erTian, mTlian sakuTrebas. 56  aqedan gamomdinare, sakuTrebiTi wesrigi erTiania da 

sayovelTaodaa aRiarebuli. 57 es iwvevs sakuTrebis dacvisadmi erTian damokidebule-

bas. mcdeloba, rom germanul samarTalSi korporaciuli sakuTrebis dacva safuZ-

vlianad Sesustebuliyo, ver ganxorcielda. aqciac sakuTrebis uflebis gamomxatve-

lia.58 

amdenad, sakuTrebis cneba erTiania da misi dayofa subieqtebis, obieqtebisa da Si-

naarsis mixedviT, niSnavs am uflebis uaryofas.59 

postsocialisturi qveynebis sakonstitucio sasamarTloebma arakonstituciurad 

cnes sisxlis samarTlis kodeqsis normebi, romlebic sasjelTa individualizacias 

axdenda sakuTrebis formebis mixedviT. magaliTad, rumineTis sakonstitucio sasa-

marTlom gaauqma sisxlis samarTlis kodeqsis is norma, romliTac dawesebuli iyo 

gansxvavebuli sasjelebi, erTi mxriv, fizikuri da iuridiuli piris sakuTrebis da, 

meore mxriv, `sazogadoebrivi sakuTrebis~ qurdobisaTvis. Aam ukanasknel SemTxvevaSi 

                                                           
52 Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 55. 
53 iqve, 56. 
54  Суханов Е., Пониятие права собственности в россииском законодательстве и в модельном 

гражданском кодексе для стран СНГ, Роль конституционных судов в обеспечении права 

собственности (сборник докладов), Москва, 2001, 8. 
55 V. Mangoldt-Klein-Starck, Bonner Grundgesetz Kommentar, B.1, 4 Auflage, München, 1999, Rn. 52, 

1659. 
56

 Leisner W., Eigentum, Schriften zu Eigentumsgrundrecht und Wirtschaftsverfassung, Hrsg. von Josef 

Isensee, 2. Aufage, Tübingen, 1998, Rn.46, 102. 
57
 iqve, Rn.47, 102. 

58
 iqve, Rn.48, 102-103. 

59 Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 52-53. 
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sasjeli ufro mkacri iyo. 60  msgavs saqmes ixilavda saqarTvelos sakonstitucio 

sasamarTloc, magram vidre sasamarTlo miiRebda gadawyvetilebas, manamde kanonmde-

belma gaauqma sisxlis samarTlis kodeqsis norma, romelic gansxvavebul sasjelebs 

iTvaliswinebda sxvadasxva subieqtis sakuTrebis xelyofisaTvis.61 

samoqalaqo samarTlis reformam safuZveli Cauyara sakuTrebis cnebis erTianobas, 

miuxedavad imisa, Tu vinaa sakuTrebis subieqti. 

 

5. sakuTrebis uflebis Sinaarsi 

5.1 sakuTrebis Sinaarsi (zogadad) 

 

Tu sakuTrebis cneba ucvleli da maradiulia, sakuTrebis Sinaarsi cvalebadia. 

Aamas ganapirobebs sazogadoebriv wyobilebaSi gamowveuli cvlilebebi, rac xdeba 

filosofiur-msoflmxedvelobrivi da socialur-ekonomikuri Sexedulebebis zegavle-

niT. Sesabamisad, icvleba sakuTrebiTi wesrigi, rac sakuTrebis Sinaarsis cvlileba-

sac iwvevs.62  

sakuTrebis Sinaarsis Secvla gulisxmobs mesakuTris kerZo interesebsa da sazo-

gadoebriv interesebs Soris mimarTebis Secvlas. sakuTrebis Sinaarsi ki ganisazRvre-

ba imis mixedviT, Tu rogoria damokidebuleba sakuTrebis Tavisuflebasa da mis boW-

vas Soris. 

mesakuTreze dakisrebuli sxvadasxva kerZo da sajaro samarTlebrivi valdebule-

bebi sakuTrebis SezRudvebs warmoadgens da ara misi cnebis, aramed sakuTrebis Si-

naarsis farglebs moxazavs.63  

 

5.2 sakuTrebis uflebis konstituciursamarTlebrivi Sinaarsi 

 

sakuTrebis Sinaarsis konstituciisadmi SesabamisobisaTvis formaluri mxare, ro-

goricaa kanonis arseboba, sakmarisi araa. Aucilebelia, igi Sesabamis materialursa-

marTlebriv moTxovnebs akmayofilebdes.  

sakuTrebis Sinaarsis gansazRvrisas gasaTvaliswinebelia sakuTrebis, rogorc in-

stitutis, xelSeuxeblobis uzrunvelyofa, ise sazogadoebis keTildReobisadmi misi 

samsaxuri. kanonmdebelma am interesTa gawonasworebuli urTierToba unda Camoayali-

bos.64 

`sakuTrebis SezRudvis farglebze adamianis uflebaTa evropulma sasamarTlom 

sporongisa da lorontis saqmeSi aRniSna: `kerZo sakuTrebis SezRudvam mesakuTreebs 

Tavisuflebis gansazRvruli done unda dautovos, sxvagvarad, es SezRudva sakuTre-

                                                           
60 Ваника Р. П., Защита права собственности в практике Конституционного Суда Румынии, Роль 

конституционных судов в обеспечении права собственности (сборник докладов), Москва, 2001, 60-

61. 
61  zoiZe b., konstituciuri kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 

2007, 121-122. 
62 Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 57. 
63 ix. Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi., 2001, 58. 
64 iqve, 144. 
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bis CamorTmevis tolfasi xdeba. Tavis mxriv, saqarTvelos sakonstitucio sasamar-

Tlom germaniis sakonstitucio sasamarTlos precedentebze dayrdnobiT Tqva: `... 

sakuTrebis kanonismieri Tu saxelSekrulebo boWvis nebismier SemTxvevaSi sakuTrebis 

arsi unda SenarCundes da misi Sinagani Sinaarsi ar unda daziandes.~65 

saqarTvelos sakonstitucio sasamarTlom saqmeSi _ `daviT jimSeleiSvili, ta-

riel gvenetaZe da neli dalaliSvili saqarTvelos parlamentis winaaRmdeg~ - aRniS-

na: `Tanamedrove saxelmwifos stabilurobis erT-erT umniSvnelovanes pirobas war-

moadgens kerZo da sajro interesebs Soris prioritetebis sworad da samarTlianad 

gansazRvra, xelisuflebisa da adamianis urTierTobis gonivrulad dabalansebuli 

sistemis Seqmna. es, pirvel rigSi, gamoxatulebas hpoves yoveli konkretuli ufle-

bis Sinaarsisa da farglebis adekvatur sakanonmdeblo gansazRvraSi. 

dauSvebelia ufro mkacri SezRudvebis daweseba, vidre amas konkretuli sazoga-

doebrivi saWiroeba moiTxovs. kanonmdebelma orive moTxovna unda daabalansos Tana-

zomierebis principis gamoyenebiT. calmxrivi privilegireba ar Seesabameba kerZo sa-

kuTrebis im konstituciursamarTlebriv gagebas, romelic misi socialuri funqciiT 

datvirTvas iTvaliswinebs. imavdroulad, dawesebuli SezRudvebis konstituciurobis 

TvalsazrisiT gamarTlebisaTvis mniSvnelovania is, Tu ramdenad saWiroa konkretuli 

regulirebis sferoSi maTi SemoReba da ramdenad adekvatur zomas warmoadgens isini. 

amdenad, individis sakuTrebaSi Careva gonivrul SesabamisobaSi unda iyos sazogadoe-

bis mier misaReb sargebelTan.~66 

  

5.2.1 kanonmdeblis uflebamosilebis farglebi 

 

sakuTrebis farglebis dadgeniT kanonmdeblis uflebamosilebac ganisazRvreba, rac 

istoriuli viTarebis Sesabamisad cvalebadia.67 

kanonmdebels sakuTrebis Sinaarsisa da farglebis gansazRvra SeuZlia. Tumca, es 

aranairad araa kanonmdeblis gardauvali uflebamosileba, ris gareSec sakuTrebis 

cneba usargeblo iqneboda. uflebebis Sinaarsi dadgenilia, gansazRvrulia tradici-

ulad kerZo samarTalSi. kanonmdeblis mier mowesrigebis uflebamosileba SeuzRudavi 

ar unda iyos, Torem konstituciiT garantirebuli sakuTrebis dacva iluziad iq-

ceoda. kanonmdebeli valdebulia, Tvalyuri adevnos rogorc sakuTrebis konstitu-

ciursamarTlebriv, ise sxva konstituciuri normebis dacvas. sakuTrebis arsi, Si-

naarsi (Wesensgehalt), xelSeuxebeli unda darCes. amis sawinaaRmdego kanoni arakons-

tituciuri iqneba.68 

                                                           
65 ix. zoiZe b., konstituciuri kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi, 

2007, 105. 
66 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi 2006-2007, baTumi, 2009, 196-

197, 199. 
67 Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 145. 
68  Wieling H. J., Sachenrecht I, Sachen, Besitz und Rechte an beweglichen Sachen, Band I, Berlin, 

Heidelberg, New York, 1990, 253. 
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`sakuTreba – rogorc kanonmdeblis Semoqmedeba~ _ es sityvebi xmarebidan amosa-

Rebia, 69  Tumca kanonmdebeli ufro valdebulia misi (sakuTrebis) farglebi da Si-

naarsi gansazRvros, vidre - uflebamosili, anu, kanonmdeblis valdebulebaa, gan-

sazRvros sakuTrebis uflebis Sinaarsi da farglebi da Seqmnas yvela saxis qonebis 

kerZo sargeblobis optimalur-samarTlebrivi SesaZleblobebi.70 

 

5.2.2 sakuTreba, rogorc SezRuduli ufleba 

 

sakuTrebis ufleba absoluturi da SeuzRudavi araa. saqarTvelos konstituciis 

21-e muxlis meore punqti kanonmdebels aucilebeli sazogadoebrivi saWiroebis 

dros sakuTrebis uflebis SezRudvis saSualebas aZlevs. saerTaSoriso samarTlis 

normebi, saqarTvelos konstituciis 21-e muxlis me-2 punqti da saqarTveloSi moq-

medi sxva sakanonmdeblo aqtebi dasaSvebad miiCnevs sakuTrebis uflebis SezRudvas.71 

amas ar uaryofs evropuli konvenciis damatebiTi oqmis pirveli muxli. 

sakuTrebis uflebis SezRudvebze samoqalaqo kodeqsic uTiTebs. kerZod, 170-e 

muxlSi naTqvamia: `mesakuTres SeuZlia, kanonismieri an sxvagvari, kerZod, saxelSe-

krulebo SeboWvebis farglebSi flobdes da sargeblobdes qonebiT.~ 

saqarTvelos sakonstitucio sasamarTlom saqmeSi _ `zaur elaSvili, suliko ma-

Sia, rusudan gogia da sxvebi da saqarTvelos saxalxo damcveli saqarTvelos par-

lamentis winaaRmdeg~ - xazi gausva sakuTrebis uflebis tradiciul SezRudvas: `ga-

saTvaliswinebelia, rom sakuTrebis ufleba ar aris absoluturi da SeuzRudavi 

ufleba. sakuTrebas didi socialuri datvirtva aqvs. mesakuTre sazogadoebis nawi-

lia da ara mxolod uflebamosilia miiRos garkveuli sikeTeebi sazogadoebisagan, 

aramed valdebulicaa, rom Tavisi sakuTreba sazogadoebrivi keTildReobis miznebi-

saTvis gamoiyenos. mesakuTrem unda gaiTavisos, rom ara mxolod mas aqvs interesebi, 

aramed is imyofeba sxva interesTa garemocvaSi, romelTaganac is izolirebuli ar 

aris da sadac aucilebelia interesTa gonivruli balansis dacva. am fonze kanonmde-

beli uflebamosilia, konstituciursamarTlebrivi normebisa da principebis dacviT, 

daadginos normebi, romlebic gansazRvraven sakuTrebis Sinaarssa da farglebs.~72 

 

5.2.3 sakuTreba, rogorc socialuri valdebuleba 

 

`sakuTreba avaldebulebs~ (Eigentum verpflichtet) – es formulireba vaimaris 

konstituciisaTvis fridrix naumanis mier iqna Seqmnili. es sityvebi gagebul unda 

iqnes konstituciaSi gaweril Semdeg winadadebasTan erTad: `[...] misi gamoyeneba amav-

droulad unda emsaxurebodes sazogadoebis keTildReobas.~ es formulireba saku-

Trebis socialuri movaleobis principia. kanonmdebels Tavisi uflebamosilebis far-

                                                           
69 Leisner W., Eigentum, Schriften zu Eigentumsgrundrecht und Wirtschaftsverfassung, Hrsg. von Josef 

Isensee, 2. Auflage, Tübingen, 1998, Rn. 59, 107. 
70 iqve, Rn. 71, 111. 
71 ix. damatebiTi informacia: http://www.article42.ge/print_ge.php?newsid=169 [20.02.2014]. 
72 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi 2006-2007, baTumi, 2009, 169. 
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glebSi SeuZlia iqade SezRudos sakuTreba, rasac konstituciis me-14 muxlis me-2 

abzaci (sazogadoebrivi, sazogado valdebulebis formula) uSvebs. aseT SemTxvevaSi 

xdeba an sakuTrebis CamorTmeva an sakuTrebis uflebis SezRudva. 

sakuTrebis mimarT es Sexeduleba gamarTlebulia: Sinaarsisa da farglebis gan-

sazRvris ufleba da sazogado keTildReobis piroba sakanonmdeblo gansazRvrebis im 

erTianobas iZleva, rasac - kanonmdebeli.73 A 

germaniis federaluri konstituciis me-14 muxlis me-2 abzaci sakuTrebis kons-

tituciursamarTlebriv garantias, sakuTrebis sazogado, sayovelTao gamoyenebas ad-

gens. amisgan gansxvavebiT, gsk-is 903-e paragrafi mesakuTreTa uflebamosilebebs gan-

sazRvravs im mxriv, rom `nivTis mesakuTres SeuZlia gankargos nivTi Tavisi Sexedu-

lebisamebr da gamoricxos sxva pirTa nebismieri Careva.~ 74  

amdenad, konstituciis me-14 muxli mesakuTreebs sakuTrebis gamoyenebisas sayo-

velTao interesebis dacvas damatebiT avaldebulebs. sakuTrebaSi Carevis gamarTle-

bac aman SeiZlba gamoiwvios.75 

`sazogadoebrivi keTildReoba iZleva mniSvnelovan safuZvelsa da konstituciur-

samarTlebriv legitimacias sakuTrebis sakanonmdeblo SezRudvebisa. sakuTreba SeiZ-

leba SeizRudos iqmade, rasac sazogadoebrivi keTildReoba moiTxovs.~ 76 anu saku-

Trebis CamorTmeva, rogorc sakuTrebis konstituciursamarTlebrivi SezRudvis uki-

duresi forma, `dasaSvebia sazogadoebrivi keTildReobisaTvis da ara fiskaluri da 

piradi safuZvlebiT. es dasaSvebia, rodesac sajaro interesebisaTvis aucilebelia da 

amave miznis miRweva sxvagvarad gamoricxulia. sakuTrebis CamorTmeva mxolod kanonis 

an administraciuli aqtis safuZvelzea SesaZlebeli.77 

 

6. sakuTrebis uflebis kerZosamarTlebrivi Sinaarsi 

6.1 kerZosamarTlebrivi Sinaarsi (zogadad) 

 

sakuTrebis uflebis ganxilvisas sayuradReboa sakuTrebis struqturis sakiTxi, 

im elementebis urTierTobis sakiTxi, romlebic sakuTrebis Sinaarss Seadgens. Ziri-

Tadad, sakuTrebis Sinaarsisadmi ori midgoma arsebobs. pirvelis mixedviT, sakuTre-

bis SinaarsSi mTavaria mesakuTris pozitiuri uflebamosileba (moeqces nivTs Tavisi 

survilisamebr), e.i. gankargvis uflebamosileba. meorisaTvis arsebiTia mesakuTris 

negatiuri uflebamosileba _ mesame pirTa gamoricxvis ufleba nivTze zemoqmedebisa-

gan. 

profesor l. Wanturias azriT, aRniSnuli uflebamosilebani ganuyofelia: saku-

Treba negatiuri uflebamosilebis gareSe warmoudgenelia. pozitiuri uflebamosile-

                                                           
73 Leisner W., Eigentum, Schriften zu Eigentumsgrundrecht und Wirtschaftsverfassung, Hrsg. von Josef 

Isensee, 2. Auflage, Tübingen, 1998,42. 
74 V. Mangoldt-Klein-Starck, Bonner Grundgesetz Kommentar, B. 1, 4. Auflage, München, 1999, Rn. 204, 

1726. 
75 iqve, Rn. 205, 1726. 
76  iqve, Rn. 230, 1737. 
77  Wieling H. J., Sachenrecht I, Sachen, Besitz und Rechte an beweglichen Sachen, Band I, Berlin, 

Heidelberg, New York, 1990, 256. 
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bebi sakuTrebis Sinaarsis dasaxasiaTeblad sakmarisi araa. vilingis azriT, mesaku-

Tres SeuZlia ucxo Careva akrZalos maSinac, roca CareviT misi pozitiuri ufleba-

mosilebis xelyofa ar xdeba. sawinaaRmdego Sexeduleba sakuTrebis bunebiTsamarTle-

briv gagebamde mividoda, rac samoqalaqo samarTliT miuRebelia da romliTac ucxo 

nivTis gamoyeneba SeiZleboda manam, sanam mesakuTris uflebebi ar Seilaxeba (rogorc 

es hugo grociuss miaCnia). amasTan, sakuTrebis mxolod calsaxa negatiuri gageba 

sakmarisi araa, vinaidan gaugebaria, Tu ra uflebebi gaaCnia mesakuTres nivTisadmi, 

ucnobia misi uflebebis konkretuli saxeebi, amitom avtori askvnis, rom mesakuTris 

pozitiuri da negatiuri uflebamosilebebi erTobliobaSi axasiaTebs, uwinares yov-

lisa, sakuTrebas.78 

sanivTo uflebebi ganixileba rogorc pirsa da nivTs Soris urTierToba. saku-

Treba nivTebze batonobaa. magram es SesaZlebelia am nivTis mimarT yvela sxva sub-

ieqtis mxridan Carevis abstraqtuli akrZalvis safuZvelze. sakuTrebis pozitiuri 

Sinaarsi negatiuris gareSe ar arsebobs. `adamiani marto rom iyos am qveyanaze, mas 

ar SeeZleba hqondes sakuTari sagani, radganac massa da yvela garegan sagans, rogorc 

nivTs, Soris ar iarsebebda savaldebulobis araviTari urTierToba.79 aqedan gamomdi-

nare, gaCnda azri, rom sanivTo uflebebis Sinaarsi vlindeba akrZalvebSi80 Dda, amde-

nad, ar arsebobs sityva-sityviTi azriT, nivTze ufleba _ aseTad miiCneva is ufleba, 

romelic pirs pirTan mimarTebaSi aqvs. 

maSasadame, sakuTrebis e.w. cnebaSi `pirveladia misi pozitiuri mdgomareoba – sa-

kuTreba rogorc piris urTierToba nivTTan. ra Tqma unda, aq ar igulisxmeba wminda 

meqanikuri, fizikuri urTierToba, romelic moklebulia uflebriv elementebs. ase 

rom iyos, maSin sakuTrebis cneba davidoda nebismieri cxovelis nivTebTan urTierTo-

baze. amitomac vambobT, rom mesakuTris urTierToba mesame pirebTan sakuTrebis cne-

bis negatiuri mdgomareobis gamomxatvelia.~81 

rogorc zemoT aRiniSna, germaniis samoqalaqo kodeqsis 903-e paragrafis pirveli 

winadadeba gansazRvravs sakuTrebis uflebis Sinaarss. kerZod, `imdenad, ramdenadac 

es ar ewinaaRmdegeba kanons da mesame pirTa uflebebs, nivTis mesakuTres SeuZlia 

gankargos nivTi Tavisi Sexedulebisamebr da gamoricxos sxva piris nebismieri Care-

va.~ amiT ori mimarTuleba dasaxelda, sadac sakuTreba ganasaxierebs pozitiurs anu 

Sinagan Sinaars, romelic nivTTan mesakuTris urTierTobas awesrigebs da negatiuri 

anu garegani gamoxatuleba, Sinaarsi, romelic mesakuTreTa interesebs (adgils) sxve-

bis mimarT gamokveTavs. mesakuTreTa TavisuflebaSi pirveli moiazrebs nivTis faqto-

briv flobas, gamoyenebas, sargeblobas an ganadgurebas. amasTan, arsebobs, samarTle-

brivi moqmedebis Tavisufleba nivTis gankargvis formebSi, magaliTad, gasxviseba da 

datvirTva.82 

                                                           
78 Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 59-60.  
79 Кант И., Критика практического разума, Санкт-Петербург, 1995, 311. 
80 Ваника Р. П., Защита права собственности в практике Конституционного Суда Румынии, Роль 

конституционных судов в обеспечении права собственности (сборник докладов) , Москва, 2001, 215. 
81 ix. zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tbilisi, 2003, 82-83. 
82 Schwab/Prütting, Sachenrecht, 28. Auflage, München, 1999, Rn.307, 133. 
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sxvaTa zemoqmedebisgan Tavdacvis SesaZlebloba axasiaTebs sakuTrebas, rogorc ab-

solutur uflebas. igi moqmedebs yvelas mimarT _ pativi scen da Tavi Seikavon me-

sakuTris zemoqmedebisagan.83 `pozitiuri da negatiuri uflebamosilebani qmnis erTad 

sakuTrebas.~84 

sakuTreba gsk-is 903-e muxlis gagebiT, aris yovlismomcveli batonoba (sxeule-

briv) nivTze. is araa winaswar miTiTebuli miznebis Sesatyvisi batonoba, aramed - 

abstraqtuli, individualuri batonoba. sakuTreba iZleva mesakuTris mier nivTis 

farTo sargeblobisa da gamoyenebis SesaZleblobas da gamoricxavs misgan sxvebs. sa-

kuTreba ar aris jami gansazRvruli calkeuli uflebamosilebebisa, aramed es aris 

urTierTobis damyareba nivTTan yvela gagebiT (“Zuordnung der Sache in jeder Hinsicht“) 

(sakuTrebis totalitaroba).85  

`sakuTrebis es cneba, erTi mxriv, gviCvenebs mxolod nawilobriv aspeqts saku-

Trebis iuridiuli Zalisa. es cneba aris formaluri, abstraqtuli da moicavs mxo-

lod zogad, sakuTrebis sayovelTao struqturas da ara mis konkretul Sinaarss. 

sakuTrebis struqtura aris gansakuTrebuli saxe, saSualeba samarTlebrivi urTier-

Tobisa nivTebTan. am urTierTobas gansakuTrebuloba imaSi mdgomareobs, rom mxolod 

mesakuTreebs aqvT ufleba, gadawyviton nivTis bedi.~86 

klasikuri sakuTrebis ufleba SeiZleba daxasiaTdes, rogorc nivTobrivad gaSua-

lebuli urTierToba pirebs Soris, romlis arsebiTi maxasiaTebelia aramesakuTreebis 

gamoricxva masze uflebisagan. nivTebis mimarT sakuTari SexedulebiT mopyroba uf-

leba ki araa obieqtebTan mimarTebiT, aramed esaa prioritetuli mdgomareoba arame-

sakuTreebTan SedarebiT.87  

germanuli samarTlis msgavsad, qarTul samarTalSi sakuTrebis kerZosamarTlebri-

vi cnebis pozitiuri Sinaarsi moicavs mesakuTris calkeul uflebamosilebebs, ker-

Zod iseTs, rogoricaa nivTis floba, sargebloba, gankargva, romelsac iTvaliswinebs 

saqarTvelos samoqalaqo kodeqsis 170-e muxlis pirveli nawili. amave muxlis me-3 

nawiliT dadgenilia mesakuTris mier Tavisi nivTiT arsargeblobis ufleba, Tu amiT 

ar ilaxeba sazogado interesebi. Ggirkes azriT, `aucileblobis SemTxvevaSi mesaku-

Tres SeiZleba aramarto aekrZalos sakuTrebisa da mflobelobis aramarTlzomieri 

gamoyeneba, aramed daudgindes iuridiuli valdebuleba, sworad flobdes socialu-

                                                           
83 iqve, Rn. 308, 133. 
84  Wieling H. J., Sachenrecht I, Sachen, Besitz und Rechte an beweglichen Sachen, Band I, Berlin, 

Heidelberg, New York, 1994, 81. 
85

 Kommentar zum Bürgerliches Gesetzbuch, Sachenrecht, Band 4, Verlag Hermann Luchterhand, 

Darmstadt, 1983, Rn. 1, 235. 
86 iqve, Rn. 2, 235. 
87 Ваника Р. П., Защита права собственности в практике Конституционного Суда Румынии, Роль 

конституционных судов в обеспечении права собственности (сборник докладов) , Москва, 2001, 215. 
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rad ganpirobebuli saxiT (sididiT)~.88 ufro radikalur Sexedulebebs gamoTqvamdnen 

vindSaidi, viakeri, diugi. 89 

Tumca, aseve aRsaniSnavia, rom sakuTrebis ufleba ar SeiZleba mflobelobis, sar-

geblobisa da gankargvis uflebamosilebaTa jamTan gaigivdes. am uflebamosilebaTa 

amomwuravi CamonaTvali SeuZlebelicaa. samecniero kvlevebis Tanaxmad, igi moicavs 

Semosavlis miRebis, moxmarebis, ganaxlebis, ganadgurebis, usafrTxoebis _ eqspro-

priaciisgan dacvis uflebebs; zianis misayeneblad gamoyenebis akrZalvas, valis asana-

zRaureblad nivTis CamorTmevas da a.S. es uflebamosilebani, zogierTi avtoris 

azriT, SeiZleba 1500-s aRwevdes.90 

 

6.2 mesakuTris pozitiuri uflebamosilebani 

 

sakuTreba warmoadgens SeuzRudav uflebas im azriT, rom mesakuTres Tavisi Sex-

edulebisamebr SeuZlia moeqces nivTs ise, rom amiT ar ewinaaRmdegebodes kanons an 

mesame pirTa interesebs. es niSani miuTiTebs sakuTrebis cnebis absoluturobaze, 

aRiarebs ra im princips, rom sakuTrebis SezRudva gamonaklisia saerTo wesidan. 

A`absoluturoba ar niSnavs imas, rom mesakuTris uflebamosilebaTaA farglebi araa 

zRvardadebuli. Tumca es termini imavdroulad am uflebamosilebaTa erTgvari mau-

wyebelicaa.~91 

`sakuTrebis pozitiuri funqcia gansazRvravs, aRwers yovlismomcvel batonobis 

uflebas, romelic subieqts nivTis mimarT gaaCnia. is unda ganvasxvavoT SezRuduli 

savaldebulo uflebebiT gadacemuli batonobisgan, romelic ara farTo, aramed mxo-

lod gansazRvrul uflebamosilebebs aniWebs.~92  

is uflebamosilebebi, rac saqarTvelos samoqalaqo kodeqsis 170-e muxliTaa gaT-

valiswinebuli, SeiZleba aramesakuTresac hqondes. saqme uflebamosilebaTa raodeno-

baSi ki araa, aramed misi moqmedebis farglebSi, kerZod, nivTis mimarT realur iuri-

diul ZalauflebaSi, riTac mesakuTre imijneba aramesakuTrisagan.93 

 

6.2.1 gankargva 

 

gankargvis uflebamosileba SeiZleba viwrod da farTod iqnes gagebuli. pirvel 

SemTxvevaSi, gankargva valdebulebiTsamarTlebrivi garigebisagan imijneba. nivTis gi-

ravnobaSi gadacema aseT SemTxvevaSi ganixileba ara gankargvad, aramed valdebulebiT-

                                                           
88 citirebulia wignidan: Ваника Р. П., Защита права собственности в практике Конституционного 
Суда Румынии, Роль конституционных судов в обеспечении права собственности (сборник 

докладов) , Москва, 2001, 224. 
89 Ваника Р. П., Защита права собственности в практике Конституционного Суда Румынии, Роль 

конституционных судов в обеспечении права собственности (сборник докладов) , Москва, 2001, 224. 
90 Скловский К. И., Собственность в гражданском праве, Москва, 1999, 126. 
91 ix. zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tbilisi, 2003, 83. 
92 Hütte F., Helbron M., Sachenrecht I, Mobiliarrachenrecht, 2. Auflage, Bremen, 2005, Rn. 317, 106. 
93  Суханов Е., Пониятие права собственности в россииском законодательстве и в модельном 

гражданском кодексе для стран СНГ, Роль конституционных судов в овесречении права 

собственности (сборник докладов), Москва, 2001, 12. 
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samarTlebrivi garigebis safuZvelze nivTis sargeblobaSi gadacemad. sakuTriv gan-

kargva gankargviTi garigebis tolfasia, raSic sanivTo garigeba igulisxmeba.94 farTo 

gagebiT gankargva moicavs sakuTrebis brunvas, rogorc valdebulebiTsamarTlebrivi, 

ise sanivTosamarTlebrivi garigebis safuZvelze. Qqonebis damqiraveblisaTvis sargeb-

lobaSi gadacemac gankargvaa, vinaidan mesakuTre am dros axorcielebs nivTis mimarT 

iseT Zalauflebas, romlis mizani nivTis uSualo moxmareba ki araa, aramed sxva pi-

rebisaTvis droebiT sargeblobaSi gadacemiT sargeblis miRebaa.  

marTalia, gankargva mesakuTris nebis mixedviT qonebis samarTlebrivi mdgomareo-

bis Secvlas gulisxmobs, rasac mesakuTre yvelaze xSirad saxelSekrulebo Tavi-

suflebis gamoyenebiT axorcielebs, magram bolo xanebSi aqac Semovida kontrahirebis 

iZuleba. igi sakuTrebis gasxvisebasac Seexeba. magaliTad, `mewarmeTa Sesaxeb~ saqarT-

velos kanonis 53.4 muxlis Tanaxmad, maJoritar aqcioners, romelsac aqvs 95% aq-

ciebi, SeuZlia iZulebiT gamoisyidos minoritari aqcioneris 5% aqcia. saqarTvelos 

sakonstitucio sasamarTlom es principi konstituciurad CaTvala. arakonstituci-

urad gamocxadda aqciaTa gamosyidvis meqanizmi. aqciaTa savaldebulo miyidvis 

SemTxvevaSi faqtobrivad saxezea minoritari aqcioneris kontrahirebis iZuleba. esaa 

garigeba, rac iTvaliswinebs, erTi mxriv, minoritari aqcioneris mxriv maJoritari 

aqcionerisaTvis aqciebis sakuTrebaSi gadacemas, xolo, meore mxriv, maJoritari aq-

cioneris mier minoritari aqcionerisaTvis am aqciebSi samarTlebrivi fasis gadax-

das.~ 95  sasamarTlos gadawyvetilebebiT aqciaTa savaldebulo miyidva SesaZlebelia 

mxolod im SemTxvevaSi, roca es aucilebelia sawarmos normaluri funqcionirebisa 

da ganviTarebisaTvis. am SemTxvevaSi sakiTxi ar exeba sawarmos gankargvas. sakuTrebis 

Tavisuflad gankargva xdeba maSin, roca es gankargva mesakuTris Tavisufali nebis 

gamoxatvaa da igi warmoadgens suverenuli uflebis realizacias. im SemTxvevaSi, 

roca mesakuTris nebis gamovlena garegani normatiuli iZulebis safuZvelze xdeba, 

SeuZlebelia saubari mis Tavisuflebaze.96 

 

6.2.2 sargebloba 

 

ganasxvaveben sargeblobis uflebamosilebasa da sargeblobas. uflebamosilebis 

SemTxvevaSi sakuTrebis uflebis sargeblobis SesaZlebloba arsebobs maSin, roca 

sargebloba am uflebis ganxorcielebaa.97  

marTalia, ufleba da misi realizacia erTmaneTisagan gansxvavdeba, magram maTi da-

pirispireba arasworia, radgan, roca sakuTrebis sargeblobazea saubari, aq igulisx-

meba sargebloba rogorc sakuTrebis Sinaarsis elementi.Uufleba Tavis TavSi ufle-

bamosilebas moicavs.Uuflebis realizacia uflebamosilebis ganxorcielebaa, sakuTre-

                                                           
94  amasTan dakavSirebiT ix: Дорнбергер Г., Клейне Г., Клингер Г., Пош М., гражданское право 

германской Демократической республики, Вешное право, Москва , 1959, 93-94. 
95 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi 2006-2007, baTumi, 2009, 171. 
96 saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebi 2008, baTumi, 2009, 114. 
97 Дорнбергер Г., Клейне Г., Клингер Г., Пош М., гражданское право германской Демократической 

республики, Вешное право, Москва , 1959, 86. 
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biT faqtobrivi sargeblobaa.Uuflebis realizebadobac misi Tvisebaa,Aamitom misi 

calke gamoyofa sworad ar unda CaiTvalos.  

saqarTvelos sakonstitucio sasamarTlom saqmeSi _ `Sps `rusenergoservisi~, Sps 

`patara kaxi~, ss `gorgota~, givi abalakis individualuri sawarmo `fermeri~ da Sps 

`energia~ saqarTvelos parlamentisa da saqarTvelos energetikis saministros wi-

naaRmdeg~ - aRniSna, rom, roca mesakuTre CamoSorebulia sakuTrebis obieqtTan pirad 

urTierTobas, am SemTxvevaSi safrTxis qveS dgeba am uflebis pozitiuri Sinaarsi, 

kerZod, misi iseTi elementi, rogoricaa sargebloba. ganawilebiTi saqmianobisagan 

mosarCeleTa CamoSorebiT, sargeblobis Sinaarsi imdenad viwrovdeba, rom es mesaku-

Tris misgan gaucxoebas iwveves.98  

 

6.3 mesakuTris negatiuri uflebamosileba 

 

sakuTreba gansakuTrebuli uflebaa, vinaidan mesakuTres SeuZlia mesame pirTa ga-

moricxva mis kuTvnil nivTze yovelgvari zemoqmedebisgan.99 es SesaZlebelia, magali-

Tad, nivTis CamorTmevis dros mesakuTreTa moTxovnis SemTxvevaSi an nivTze zianis 

miyenebisas moqmedebis Sewyvetis an aRmofxvris moTxovnis wardgenis meSveobiT. amde-

nad, mesakuTris negatiur uflebamosilebaSi igulisxmeba nivTis mimarT mesame pirTa 

mxridan aramarto uaryofiTi zemoqmedebisgan Tavis Sekaveba, aramed - dadebiTi, po-

zitiuri zemoqmedebisganac. 

gsk-is 903-e paragrafi, marTlac, aRwers sakuTrebis xasiaTs (niSnebs), magram Ta-

vad ar awesebs konkretul uflebamosilebebs an Tavdacvis moTxovnebs (Abwehran-

spruche). (amas awesrigebs gsk-is 985-e da 1004-e paragrafebi). 903-e paragrafi 

aqamde ar ganimarteboda, rogorc cneba sakuTrebisa, aramed - ufro rogorc gan-

sazRvreba (Feststellung) mesakuTreTa uflebebis arsebiTi Sinaarsisa.100  

 

daskvna 

 

1. sakuTrebis uflebis definiciis ararseboba kontinenturi evropis qveynebis sa-

marTlisaTvis sazogado problemas warmoadgens. sakuTrebis uflebis mravalricxovani 

ganmartebebis miuxedavad, ar arsebobs zusti, wmida sakuTrebiseuli cneba (defini-

cia), romelSic mocemuli ar iqneboda mxolod mesakuTris calkeuli uflebamosile-

bebis CamonaTvali, sakuTrebis uflebis Sinaarsi Tu misi farglebi. igive problemaa 

saqarTvelos samoqalaqo samarTalSi. kerZod, ssk-is 170-e muxli, romelic Tavis 

dasaxelebaSi sakuTrebis cnebas moiazrebs, ufro sakuTrebis uflebis Sinaarsis ga-

momxatvelia, vidre misi definiciisa.  

2. rogorc saqarTvelos, ise germaniis federaluri konstitucia sxva ZiriTadi 

uflebebis msgavsad (rogoricaa, `rwmenis,~ `sindisis,~ `profesiis Tavisufleba~ da 

a.S.) sakuTrebis uflebis definicias ar iZleva. konstitucia ganamtkicebs sakuTrebis 

                                                           
98 saqarTvelos sakonstirtucio sasamarTlos gadawyvetilebebi 2008, baTumi, 2009, 113. 
99 Wanturia l., uZravi nivTebis sakuTreba, meore gamocema, Tbilisi, 2001, 61. 
100

 Hütte F., Helbron M., Sachenrecht I, Mobiliarrachenrecht, 2. Auflage, Bremen, 2005, Rn.318, 106. 
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garantirebulebas, anu konstitucia icavs sakuTrebas, rogorc kerZosamarTlebrivi, 

ise konstituciursamarTlebrivi gagebiT. aRsaniSnavia mecnierTa Soris xangrZlivi 

diskusia sakuTrebis samoqalaqo samarTlebrivi definiciis sakuTrebis uflebis 

konstituciur ganmartebaze gavlenis Sesaxeb. saqarTvelos sakonstitucio sasamar-

Tlos praqtikamac daadastura, rom `sakuTrebis konstituciursamarTlebrivi cneba 

SeiZleba mxolod da mxolod konstituciidan gamomdinareobdes~. Ggermaneli mkleva-

rebis azriT, sabolood uari unda iTqvas sakuTrebis uflebis dogmatikis analizi-

sas samoqalaqo kodeqsis ganmartebaze, Tumca kerZo samarTali sakuTrebis konstitu-

ciur- samarTlebrivi dogmatikis centrSi, kvlav maswavleblad (Lehrmeister) rCeba. 

3. konstitucia sakuTrebis dacvis uzrunvelyofisas sami mniSvnelobiT warmog-

vidgeba: sakuTreba, rogorc pirovnebis uflebis garantia; sakuTreba, rogorc insti-

tutis garantia da sakuTreba, rogorc adamianis ufleba. sakuTrebas, rogorc adamia-

nis ZiriTad uflebas, konstitucia icavs da uzrunvelyofs. am sityvebis Sinaarsi 

ganmticebulia saqarTvelos konstituciis 21-e muxliT, romlis Tanaxmad, sakuTreba 

da memkvidreobis ufleba aRiarebuli da uzrunvelyofilia. aq saubaria zogadad 

uflebis garantirebulobaze, romelsac konstitucia uzrunvelyofs da romlis sa-

fuZvelzec mesakuTres sasamarTloSi sarCelis wardgenis ufleba gaaCnia Tavisi qone-

bis xelyofisas. 

rac Sexeba sakuTrebas, rogorc institutis, garantias, misi Sinaarsi aqamde ara-

sdros yofila definirebuli. institutis garantia, pirvel rigSi, gulisxmobs ka-

nonmdeblis uflebamosilebebis SezRudvas sakuTrebis uflebis farglebis dadgenisas. 

institutis garantia isaa, rom sakuTreba darCes sakuTrebad (Eigentum muss Eigentum 

bleiben), e.i. misi Sinaarsi ise ar dacarieldes, rom darCes mxolod litoni saku-

Treba. saxelmwifom ar unda miiRos iseTi kanonebi, romlebic eWvqveS daayeneben sa-

kuTrebas, rogorc instituts. 

sakuTrebis ufleba aramarto romelime qveynis moqalaqeTa uflebaa, aramed is em-

saxureba yvela adamians. mas ewinaaRmdegeba sajaro xelisuflebis is aqtebi, romleb-

ic ucxoelTa uflebebis aranair dacvas iTvaliswinebs. saxelmwifo xelisufleba 

valdebulia, maTi uflebebi, rogorc adamianis uflebebi, im donemde gaiTvaliswinos, 

rac saerTaSoriso samarTliTaa aRiarebuli. maSasadame, konstitucia uzrunvelyofs 

nebismieri erovnebis adamianis sakuTrebis uflebis dacvas. 

4. saqarTvelos sakonstitucio sasamarTlos gadawyvetilebebidan Cans, rom saku-

Trebis ufleba umniSvnelovanesi ZiriTadi uflebaa. amavdroulad, sakuTreba aris 

instituti, romelic saxelmwifos ekonomikur safuZvels warmoadgens. sakuTrebis 

uflebis dacva demokratiuli, samarTlebrivi da socialuri saxelmwifosaTvis sasi-

cocxlod aucilebelia. mesakuTrisaTvis, rogorc subieqtisaTvis, uflebis samar-

Tlebrivi dacvis sakmarisi saSualebis miniWeba, misi xelSewyobisa da uzrunvelyofis 

garantiis Seqmna saxelmwifos konstituciuri movaleobaa. aRniSnul mizans emsaxure-

ba swored konstituciis 21-e muxlis pirveli punqti. 

5. sakuTrebis uflebis Sinaarsi, sakuTrebis cnebisagan gansxvavebiT icvleba 

droisa da qveyanaSi arsebuli politikur-ekonomikuri viTarebis mixedviT. sakuTre-

bis Sinaarsis Secvla, faqtobrivad, niSnavs mesakuTris kerZo interesebsa da sazoga-
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doebriv interesebs Soris Tanafardobis Secvlas am ukanasknelTa aucileblobis ga-

mo. 

6. sakuTrebis Sinaarsi konstituciis Sesabamisi rom iyos, igi garkveul materia-

lursamarTlebriv moTxovnebs unda akmayofilebdes. mxolod formaluri gagebiT, 

kanonis arseboba sakmarisi araa. mxolod imis aRniSvna, rom sakuTrebis Sinaarsi ka-

noniT gansazRvrulia, ar kmara misi konstituciuri aRiarebisaTvis. 

sakuTrebis Sinaarsis gansazRvrisas kanonmdebelma, germaniis ZiriTadi kanonis me-

14 muxlidan gamomdinare, unda gaiTvaliswinos: jer erTi, sakuTrebis, rogorc in-

stitutis xelSeuxeblobis uzrunvelyofa da meore, misi gamoyenebisas imavdroulad 

sazogadoebis keTildReobisadmi samsaxuri. kanonmdebelma unda Seajeros aRniSnuli 

interesebi da gawonasworebuli urTierToba Camoayalibos. 

7. sakuTrebis ufleba araa absoluturi da SeuzRudavi. saqarTvelos konstitu-

ciis 21-e muxlis meore punqti kanonmdebels aucilebeli sazogadoebrivi saWiroebis 

dros sakuTrebis uflebis SezRudvis saSualebas aZlevs. saerTaSoriso samarTlis 

normebi, saqarTvelos konstituciis 21-e muxlis me-2 punqti da saqarTveloSi moq-

medi sxva sakanonmdeblo aqtebi dasaSvebad miiCnevs sakuTrebis SezRudvas. es dasaSve-

bia evropuli konvenciis damatebiTi oqmis pirveli muxliTac. 

sakuTrebis uflebis SezRudvebze saqarTvelos samoqalaqo kodeqsic uTiTebs. ker-

Zod, 170-e muxlSi naTqvamia: `mesakuTres SeuZlia, kanonismieri an sxvagvari, kerZod, 

saxelSekrulebo SeboWvebis farglebSi flobdes da sargeblobdes qonebiT~. 

8. sakuTrebis Sinaarsis ganmartebisas, mniSvnelovania im ZiriTadi sakiTxebis ga-

moyofa, rogoricaa sakuTrebis socialuri funqcia anu socialuri savaldebuloba, 

sazogadoebrivi keTildReoba; aRniSnuli kategoriebi swored sakuTrebis uflebis 

konstituciursamarTlebrivi SezRudvisas iCens Tavs. im martiv kiTxvaze pasuxis 

gacema, Tu riTaa ganpirobebuli sakuTrebis uflebis SezRudva, pasuxi aseTia: saku-

Treba datvirTulia socialuri funqciiT; sakuTreba mis mflobels avaldebulebs, 

sakuTreba emsaxureba rogorc sazogado interesebs, mis keTildReobas, ise - kerZo 

pirTa pirad interesebs. sakuTrebis uflebis SezRudva ganpirobebulia mesakuTris 

mier sakuTrebis uflebis borotad gamoyenebis dauSveblobiT. 

9. mesakuTris pozitiuri da negatiuri uflebamosilebaTa jami qmnis sakuTrebis 

kerZosamarTlebriv Sinaarss. pozitiuri uflebamosileba gamoixateba, pirvel rigSi, 

mesakuTris mier nivTis Tavisi Sexedulebisamebr gankargvaSi, xolo negatiuri _ me-

same pirTa gamoricxvaSi mis kuTvnil nivTze yovelgvari zemoqmedebisgan, es iqneba 

pozitiuri Tu negatiuri zemoqmedeba. swored am uflebamosilebebis ganxorielebisas 

iZens sakuTrebis ufleba absolutur xasiaTs, Tumca mesakuTris Zalaufleba zRvar-

dadebulia. 

10. sakuTrebis uflebis pozitiuri Sinaarsi mesakuTris mier nivTis bedis Tavisi 

survilisamebr gansazRvras niSnavs, kerZod, mesakuTres SeuZlia Tavisuflad 

flobdes, sargeblobdes da gankargavdes nivTs (ssk-is 170-e muxlis 1-li nawili). am 

sami kategoriidan nivTis floba mesakuTris uflebamosilebad ar unda iqnes ganxi-

luli. mflobeloba faqtia da is arafers ambobs sakuTrebis uflebis moqmedebis 

farglebze. 
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naturiT restituciis principebi, paraleli  

fuladi saxiT zianis anazRaurebasTan 

 

sergi jorbenaZe* 
 

Sesavali 

 

samoqalaqosamarTlebrivi urTierToba Tanamedrove cxovrebis ganuyofel nawils 

warmoadgens. TiToeuli adamiani yoveldRiurad uamravi saxis garigebas debs, romlis 

safuZvelzec maT, uflebebTan erTad, valdebulebebic warmoeSobaT. 

xSir SemTxvevaSi, SeTanxmeba ar sruldeba mxareebis mier, rac SemdgomSi ukve zia-

nis miyenebis faqtis dadgomas iwvevs. Tavis mxriv, miyenebuli zianis anazRaureba Se-

saZlebelia rogorc fuladi kompensaciis, ise naturiT restituciis saxiT, Tumca 

realuri Sesrulebisas saWiroa ramdenime principis arseboba, romlis gareSec ufro 

metad gonivruli zianis fuladi anazRaureba iqneba. 

konkretul samarTlebriv urTierTobaze saubrisas mniSvnelovania erTmaneTisgan 

gamijnul iqnes im ori udidesi samarTlebrivi ojaxis gamocdileba, romelsac saer-

To da kontinenturi samarTlis qveynebi hqvia.  

saqarTvelos samoqalaqo kodeqsi kontinenturi evropis qveynebis kerZo samarTal-

Tan mWirdo kavSirSia. Sesabamisad, sainteresoa misi evropuli saxelmwifoebis kodeq-

sebTan da, aseve, kontinenturi samarTlis qveynebis samoqalaqo samarTlis saerTo 

samarTlis qveynebis samoqalaqo samarTalTan Sedareba. winamdebare naSromSi warmod-

genilia qarTuli samarTliT mowesrigebuli sakiTxis ucxo qveynis samarTalTan Se-

dareba da misi analizi. 

amasTan, mniSvnelovania sakiTxi, Tu ra SemTxvevaSi SeiZleba moxdes naturiT res-

titucia janmrTelobaze miyenebuli zianis SemTxvevaSi da ramdenad aqvs uflebamo-

sileba pirs, daayenos aseTi moTxovna. winamdebare naSromi warmoadgens erTgvar 

cdas, gasces am kiTxvebze pasuxis.   

 

1. zianis anazRaureba valdebulebis darRvevis safuZvelze 

 

zogadcivilisturi principia, rom valdebuleba unda Sesruldes. 1  am princips 

iziarebs saqarTvelos samoqalaqo kodeqsi (SemdgomSi - ssk), romelic 361-e muxlis 

me-2 nawilSi valdebulebis jerovan da keTilsindisier Sesrulebas usvams xazs. Ta-

vis mxriv, am moTxovnebis Seusrulebloba valdebulebis darRvevas gamoiwvevs.2 val-

debulebis Seusrulebloba samarTlebrivi urTierTobis meore mxarisTvis zianis 

miyenebis pirdapirproporciulia. Sesabamisad, valdebulebis darRveva meore pirisadmi 

zianis miyenebis winapirobaa. 

 

  

                                                           
* samarTlis magistri (Tsu), MA, LL.M. (bremenis universiteti), doqtoranti (Tsu), Tsu-is 

mowveuli leqtori, kavkasiis universitetis samarTlis skolis mowveuli leqtori, aRmosav-

leT evropis universitetis asistent-profesori. 
1  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 451. 
2 iqve, 363. 
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1.1 valdebuleba 

 

valdebuleba yoveldRiuri samarTlebrivi urTierTobis Tanmdevi movlenaa. igi 

aucileblad unda Sesruldes im piris mier, romelic Tavisi qmedebiT konkretuli 

valdebulebis Sesrulebas ikisrebs, an Tavisi qmedebiT sxvas miayenebs zians (movale). 

valdebulebis jerovnad Sesrulebis moTxovnis ufleba gaaCnia nebismier pirs, ro-

melsac miadgeba ziani (kreditori).3  

kerZo samarTali valdebulebis warmoSobis or safuZvels icnobs: saxelSekrule-

bosa da kanonismiers. gansxvavebiT Teoriisgan, praqtikaSi sakmaod rTulia kanonis-

mieri da saxelSekrulebo valdebulebebis erTmaneTisgan gamijvna, vinaidan, xSir 

SemTxvevaSi erTi da igive qmedeba orive maTganis niSnebs Seicavs. 4  mizanSewonilad 

migvaCnia TiToeulis cal-calke ganxilva: 

 

1.2 saxelSekrulebo valdebuleba 

 

Tanamedrove msoflioSi yoveldRiurad uamravi xelSekruleba ideba. TiToeuli 

maTgani uzrunvelyofilia qveyanaSi moqmedi konstituciiT 5  da mimarTulia konkre-

tuli uflebebisa da movaleobebis warmoSobisken. xelSekrulebiT mxareebi `akanone-

ben~ garkveuli qmedebis farglebs, rac SemdgomSi sityvebiT: `saxelSekrulebo val-

debuleba~ gamoixateba.  

Tavis mxriv, saxelSekrulebo valdebuleba mimarTulia misi Sesrulebisken. mis 

darRvevas SeiZleba mohyves meore mxarisaTvis zianis miyenebis faqti, rac, aseve, 

SeiZleba safuZvlad daedos meore mxaris mier xelSekrulebis moSlas. 6  saxelSe-

krulebo valdebulebis darRvevis safuZvelze mxares gaaCnia ufleba, moiTxovos zia-

nis anazRaureba qonebrivi7 an fuladi saxiT8. 

 

1.3 kanonismieri valdebulebebi 

 

gansxvavebiT saxelSekrulebo valdebulebebisgan, kanonismieri valdebulebebis 

SemTxvevaSi, mxareebi ar Tanxmdebian konkretuli qmedebis ganxorcielebis Taobaze. am 

ukanasknelis arsebobisTvis araa aucilebeli, rom igi raime pirobaze iyos damokide-

                                                           
3 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 24 oqtombris 

#as-307-291-2011 gadawyvetileba. 
4 dundua m., deliqturi pasuxismgeblobisa da saxelSekrulebo pasuxismgeblobis Tanafardoba, 

samarTlis Jurnali, #1, 2009, 58. 
5  magaliTad, saqarTvelos konstitucia 21-e muxlis pirvel punqtSi sakuTrebis uflebis 

xelSeuvalobaze saubrobs. aRniSnuli norma pirdapir kavSirSia ssk-is 319-e muxlis pirvel 

nawilTan, romlis Tanaxmadac, kerZo samarTlis subieqtebs SeuZliaT Tavisuflad dadon xel-

Sekrulebebi da gansazRvron am xelSekrulebaTa Sinaarsi. im SemTxvevaSi, Tu sakuTrebis uf-

leba aRiarebuli ar iqneboda saqarTvelos konstituciis mier, kerZo samarTlis subieqts ar 

SeeZleboda Tavis sakuTrebaSi arsebuli nivTebis gasxviseba, Tu sxva saxiT datvirTva. 
6 ix. magaliTad, saqarTvelos uzenesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 30 

maisis #as-328-312-2011 ganCineba. 
7 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 25 maisis #as-

1220-1480-09 ganCineba. 
8 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 02 ivnisis #as-

413-393-2011 ganCineba. 
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buli.9 magaliTad, pirma axal wels mTeli RamiT datova ganaTebuli naZvis xe, ro-

melic Camovarda, dawva iataki da ziani miayena qveda sarTulze mcxovrebi mezoblis 

Wers. am SemTxvevaSi warmoiSoba deliqturi valdebuleba,10 romlis dadgomisas piri 

valdebulia, dazaralebuls aunazRauros miyenebuli ziani.11  

ssk-is 317-e muxlis pirveli nawilis safuZvelze kanonismieri valdebuleba 12 

SeiZleba warmoiSvas rogorc zianis mimyeneblis braliT, ise misi bralis gareSe, Tu 

ziani mometebuli safrTxis wyaros gamo dadga.13  

germaniaSi germaniis samoqalaqo kodeqsis (SemdgomSi - gsk) 823-e muxlis I para-

grafis ganmartebiT, piris mier Cadenili qmedeba ar warmoadgens marTlsawinaaRmde-

gos da amis dasturad moyvanilia aucilebeli mogeriebisa da ukiduresi aucileblo-

bis faqtebi.14 magaliTad, saxls gauCnda cecxli da iwvoda, xolo masSi myofma pirma 

gareT gadayara yvela nivTi da amiT gadaarCina isini dawvas. im SemTxvevaSi, Tu ro-

melime nivTi dazianda, piris mimarT zianis anazRaurebis moTxovnis safuZveli ar 

iqneba. 

kontinenturi samarTlis qveynebidan deliqtis Sesaxeb moZRvreba frangul samo-

qalaqo samarTalSi sakmaod sainteresodaa Camoyalibebuli, miuxedavad imisa, rom 

aRniSnuli qveynis samoqalaqo kodeqsi deliqtur valdebulebebs mxolod 5 muxls 

uTmobs.15 1382-e muxlSi miTiTebulia, rom sxva pirisTvis zianis mimyenebeli moqmede-

ba pirs zianis anazRaurebas avaldebulebs, xolo amave kodeqsis 1383-e muxli kidev 

ufro akonkretebs moqmedebis areals da gansazRvravs, rom yvela agebs pasuxs saku-

Tari moqmedebisTvis, iqneba igi daudevrobiTa Tu gaufrTxileblobiT miyenebuli.16 

 

2. valdebulebis darRveva 

 

valdebulebis darRvevis faqtis dadgenisas Tavdapirvelad erTmaneTisgan unda gai-

mijnos, Tu valdebulebis romeli saxea darRveuli - saxelSekrulebo Tu kanonis-

mieri. ssk-Si valdebulebis darRvevis Sesaxeb mTavar normas 394-e muxli warmoad-

gens, romlis safuZvelzec, valdebulebis darRvevisas arsebobs ramdenime ZiriTadi 

elementi: marTlwinaaRmdegoba, ziani, mizezobrivi kavSiri da brali, 17 xolo zianis 

anazRaurebis sakiTxic swored amis Sesabamisad gadawydeba. 18  kerZo samarTali araa 

mimarTuli imisken, rom samarTlebrivi urTierTobis monawileebi gaufrTxileblad 

dasajos. amis naTeli magaliTia gsk-is 250-e paragrafi, romelic Tavdapirveli mdgo-

                                                           
9  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 07 dekembris 

#as-597-903-09 ganCineba. 
10 Sead. saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtoro-

biT, Tbilisi, 2001, 46. 
11 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 

2003 wlis 27 Tebervlis #3k-1386-02 ganCineba. 
12 am SemTxvevaSi Segnebulad ar vexebiT usafuZvlo gamdidrebidan warmoSobil valdebulebebs. 
13  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 47. 
14 cvaigerti k. kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 289. 
15 ix. iqve, 309. 
16 iqve. 
17 iqve, 364-371. 
18 axvlediani z., valdebulebiTi samarTali, Tbilisi, 2001, 65. 
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mareobis aRdgenis mizniT kreditors uflebas aZlevs, movales zianis anazRaurebis 

vada ganusazRvros.19  

 

3. ziani 

 

ziani valdebulebis darRvevisaTvis pasuxismgeblobis aucilebeli winapirobaa. 20 

igi SeiZleba iyos ori saxis:21 rogorc qonebrivi22 da araqonebrivi23 . kerZo samar-

Tlis mixedviT, ziani arsebobs, rodesac piri arRvevs masze dakisrebul valdebule-

bebs.24 ziani samarTlis erT-erTi mniSvnelovani institutia, magram TiToeul dargSi 

gansxvavebuli saxiTaa warmoCenili. 25  zianze saubrisas aucilebelia, xazi gaesvas 

zianis mimyeneblis valdebulebas. es ukanaskneli SeboWilia samarTlis normiT da 

savaldebuloa zianis anazRaureba dazaralebulis kompensirebiT. 

germanuli samarTali zianis miyenebisas gamoyofs erT saineterso detals, kerZod: 

gsk-is 266-e paragrafis safuZvelze, ziani SesaZlebelia nawilobrivi Sesrulebis 

safuZvelze warmoiSvas.26 es daTqma ki im principzea agebuli, rom movale araa uf-

lebamosili, nakisri valdebuleba nawilobriv Seasrulos.27 

 

4. zianis anazRaureba 

 

zianis anazRaurebaze pirs SeuZlia ori saxis moTxovna daayenos: zianis anazRau-

reba naturiT da zianis anazRaureba fuliT. miuxedavad samoqlaqo samarTlis mier 

kreditorisaTvis miniWebuli am SesaZleblobisa, yovel konkretul SemTxvevaSi mas 

erTad orive saxis moTxovnis dayenebis ufleba ar aqvs. man unda airCios, Tu rome-

li saxis moTxovnis dayeneba iqneba misTvis upriani, xolo rig SemTxvevebSi SesaZle-

belia, moTxovnis dayenebisas SeiboWos, movalis mxridan Sesrulebis SeuZleblobis 

gamo. 

                                                           
19 Weggen G., Prütting H., Weinrich G., BGB Kommentar, Luchterhand, 2006, 352. 
20  vaSakiZe g., samoqalaqo kodeqsis garTulebul valdebulebaTa sistema 

(Leistungsstörungsrecht), Tbilisi, 2010, 44. 
21  zianis ori saxis, qonebrivi da araqonebrivi zianis, gamoyofa exeba ara mxolod kerZo 

samarTlebriv urTierTobebs, aramed sajaro samarTlebriv urTierTobebsac. amis dasturad 

SeiZleba gamoyenebul iqnes adamianis uflebaTa evropuli sasamarTlo praqtika. 
22  ix. magaliTad, adamianis uflebaTa evropuli sasamarTlos 2002 wlis 26 Tebervlis 

#36525/97 gadawyvetileba saqmeze “Unabhängige initiative informationsvielfalt” v. Austria.  
23 ix. magaliTad, adamianis uflebaTa evropuli sasamarTlos 2002 wlis 14 Tebervlis 

#31889/96 gadawyvetileba saqmeze Abdurrahman Orak v. Turkey. 
24  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 451. 
25 ix. magaliTad, saqarTvelos uzenaesi sasamarTlos administraciul saqmeTa palatis 2007 

wlis 28 noembris #bs-252-238(k-07) ganCineba; saqarTvelos uzenaesi sasamarTlos sisxlis 

samarTlis saqmeTa palatis 2002 wlis 28 noembris #268-dad ganCineba; saqarTvelos uzenaesi 

sasamarTlos samoqalaqo saqmeTa palatis 2007 wlis 05 ianvris #as-321-724-06 ganCineba. 
26 Krüger W., Münchener Kommentar, Bürgerliches Gesetzbuch, Schuldrecht, AT, München, 2010, 611-

612. 
27 ix. iqve, 610. 
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kontinenturi samarTali valdebulebis darRveviT miyenebuli zianis naturiT ana-

zRaurebas aniWebs upiratesobas. 28  aRniSnuli ise ar unda iqnes gagebuli, TiTqos 

fuliT zianis anazRaureba ugulvebelyofilia.  

saerTo samarTali, gansxvavebiT kontinenturi samarTlisgan, zianis anazRaurebisas 

upiratesobas fuliT anazRaurebas aniWebs.29 zianis anazRaurebis valdebuleba damo-

kidebuli araa imaze, Tu ra mizeziT ar Seasrula pirma xelSekrulebiT nakisri 

valdebuleba, mniSvnelovania uSualod valdebulebis Seusruleblobis faqtis gan-

sazRvra.30 

 

5. zianis anazRaurebis forma 

 

rogorc zemoT aRiniSna, kerZo samarTalSi dadgenilia zianis anazRaurebis ori 

ZiriTadi saxe: zianis anazRaureba fuliT da zianis anazRaureba naturiT. aRniSnul 

sakiTxze unda gamoiyos, upirveles yovlisa, saerTaSoriso samarTliT aRiarebuli 

mosazreba. kerZod, gaerTianebuli erebis organizaciis yidva-gayidvis samarTali na-

turiT restituciis princips 46-e muxlis pirveli punqtiT aRiarebs. es ar unda 

iqnes ise gagebuli, TiTqos saerTaSoriso samarTals zianis anazRaurebis sakiTxis 

gadawyvetisas mavaldebulebeli normis Zala aqvs. sxva SemTxvevaSi, misi iurisdiqciis 

qveS myofi saxelmwifoebi SeiboWebodnen kerZo samarTlis farglebSi, xelSekrulebis 

monawileebisTvis zianis anazRaurebis formis arCevis SesaZlebloba miecaT. magali-

Tad, germania, romlis samoqalaqo kodeqsis 326-e paragrafi myidvels gamyidvelis 

mimarT zianis anazRaurebis moTxovnis dayenebis uflebas aniWebs.31 aseve, safrangeTis 

samoqalaqo kodeqsis 1142-e muxli, romlis mixedviTac, nebismieri valdebuleba, ro-

melic qmedebis Sesrulebisken an misgan Tavis Sekavebiskenaa mimarTuli, movalis mier 

valdebulebis Seusruleblobis SemTxvevaSi, mis pasuxismgeblobas iwvevs miyenebuli 

zianisTvis.32 moyvanili magaliTebis safuZvelze SeiZleba daskvnis gamotana, rom mo-

vales SeuZlia kreditorisgan zianis anazraureba naturiT moiTxovos. 

imis gaTvaliswinebiT, rom saerTo samarTlis qveynebSi naturiT restitucia fu-

ladi kompensaciis fonze CrdilSia moqceuli, gaerTianebuli erebis organizaciis 

yidva-gayidvis samarTlis 28-e muxli daTqmas akeTebs, romlis mixedviTac, naturiT 

Sesrulebaze erovnul sasamarTlos gadawyvetileba SeuZlia im SemTxvevaSi gamoita-

nos, Tu amgavri moTxovna erovnul samarTalSic gawerilia.33  

 

  

                                                           
28  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 452. 
29 iqve. 453. 
30

 cvaigerti k. kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 194. ix. 

citireba: Sellers in Nicoleone Ltd v Simmons [1952] 2 Lloyd’s rep. 419, 425. 
31  Kandelhardt R., Realerfüllung oder Schadenersatz: ein internationaler Konsesn?, profesor sergo 

jorbenaZis 70 wlisTavisadmi miZRvnili samecniero konferenciis saiubileo krebuli, 

Tbilisi, 1996, 84. 
32 cvaigerti k. kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 308. 
33  Kandelhardt R., Realerfüllung oder Schadenersatz: ein internationaler Konsesn?, profesor sergo 

jorbenaZis 70 wlisTavisadmi miZRvnili samecniero konferenciis saiubileo krebuli, 

Tbilisi, 1996, 84. 
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5.1 zianis anazRaureba fuliT 

 

qarTul sasamarTlo praqtikaSi ganmtkicebulia mosazreba, rom fulad saSuale-

bebs yovelTvis SeuZlia sargebeli moutanon mis mesakuTres, 34  rac ori kuTxiT 

SeiZleba iqnes gagebuli: pirveli, fuladi kompensaciiT zianis anazRaureba yovelT-

vis SesaZlebelia da meore, fuladi kompenscia mxareebisTvis ufro metad mosaxerxe-

beli da praqtikulia. 

pirvel mosazrebas arsebobis ufleba ar gaaCnia im mizeziT, rom ssk-is 408-e 

muxli dazaralebuls movalis winaSe moTxovnis dayenebis SesaZleblobis Tavisufle-

bas aniWebs. 

fuladi kompensaciiT zianis anazRaurebis moTxovna, aseve, dasaSvebia, Tu mxareTa 

Soris garkveuli Tanxis gadaxdevinebis Sesaxeb samarTlebrivi urTierToba iyo da-

myarebuli. magaliTad, sesxis xelSekruleba, romlis Seusruleblobis SemTxvevaSi 

valis gadaxdis da valdebulebis ararsebobis faqtis mtkicebis tvirTi movales aki-

sria. 35  am SemTxvevaSi SeuZlebelia pirma naturiT zianis anazRaureba moiTxovos, 

vinaidan samarTlebrivi urTierToba swored Tanxis gadacemas Seexeba. 

Tavis mxriv, zianis faqtis dadgomisas, misi anazRaurebis Taobaze problemis wa-

moWra yovelTvis arCevanis SesaZleblobas ar iZleva. magaliTad, araqonebrivi zianis 

SemTxvevaSi naturiT restituciaze saubari marTlzomieri ar iqneba, vinaidan piris 

pirvandeli mdgomareoba Tundac sajaro mobodiSebiTa an misi Seuracxmyofeli mona-

cemebis gamabaTilebeli informaciis gavrcelebiT warmoudgenelia. swored am 

SemTxvevaSi TamaSobs udides rols fuliT zianis anazRaurebis samarTlebrivi in-

stituti, romelic dazaralebulis darRveuli uflebis aRdgenas an zianis miyene-

bisTvis kompensacias isaxavs miznad.36 amrigad, ssk-is 408-e muxlis pirveli nawilis 

miuxedavad, qonebrivi kompensacia sakmaod xSir SemTxvevaSi gamoiyeneba.37 

 

5.2 naturiT restitucia 

 

qarTuli samarTlis mixedviT, kreditors iqamde aqvs naturiT anazRaurebis moT-

xovnis ufleba, vidre es SesaZlebelia. 38  kanoni `SeuZleblis Sesrulebas aravis 

avaldebulebs~. 39  saintereso praqtikaa ganviTarebuli saerTo samarTlis qveynebSi, 

sadac garda imisa, rom fulad kompensacias upiratesoba eniWeba, 40 naturiT resti-

tucia mxolod im SemTxvevaSia SesaZlebeli, Tu fuladi anazRaurebiT jerovani da 

sruli anazRaureba SeuZlebelia.41 saintereso precedentia moyvanili k. cvaigertisa 

                                                           
34 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 11 ivlisis 

#as-188-177-11 gadawyvetileba. iqve miTiTebaa - saqarTvelos uzenaesi sasamarTlos samoqalaqo, 

samewarmeo da gakotrebis saqmeTa palatis 2007 wlis 20 ivnisis #as-24-379-07 ganCinebaze. 
35 quTaisis saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiis 2010 wlis 3 agvistos #2/96 

gadawyvetileba. 
36 Todua m., vilemsi h., valdebulebiTi samarTali, Tbilisi, 2006, 37. 
37  ix. magaliTad, saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 

saqmeTa palatis 2001 wlis 25 maisis #k/322 ganCineba. 
38  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 453. 
39 iqve. 
40 iqve. 
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 saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 453. ix. citireba: Kandelhardt R., Realerfüllung oder Schadenersatz: ein 
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da h. kotcis mier: inglisis sasamarTlo gadawyvetileba, 42 romlis mixedviTac, na-

turiT Sesruleba gamoricxulia, Tu mopasuxe piradad iTxovs samuSaos Sesrulebas. 

magaliTad, movales, ver daavaldebulebs piri, gamarTos koncerti da icekvos, Tu 

mas eqimebma muxlze problema daudgines, an/da movales ver daavaldebulebs piri, Tu 

mas eqimebma yelis samkurnalo wamlebi dauniSnes da sxv. am SemTxvevaSi naturiT 

restitucia gamoricxulia da es absoluturad gasagebicaa.  

venis konveciis 1969 wlis me-6 muxlSi xelSekrulebis dadebis uflebaunariano-

bazea saubari. saqarTvelos konstituciis me-18 muxlis pirveli punqtiT, adamianis 

Tavisufleba xelSeuvalia. Sesabamisad, adamians nebis Tavisufali gamovlenis safuZ-

velze SeuZlia ganaxorcielos kanoniT nakisri valdebulebani. ssk-is 50-e muxli 

garigebis konstituciur elementad swored nebis gamovlenas miiCnevs, 43  xolo, Tu 

piris mier gamovlenili neba, magaliTad, momRerlis mier simReraa, am nebis ararse-

bobis SemTxvevaSi aravis eqneba ufleba, pirs daaZalos im momentSi simRera. TavisTa-

vad, es faqti ar gamoricxavs valdebulebis SeusruleblobiT miyenebuli zianis ana-

zRaurebis SemTxvevas, magram igi ukve fuladi kompensaciis saxiT mogvardeba.  

saerTo samarTlis pozicia naturiT restituciasTan dakavSirebiT absoluturad 

gansxvavdeba kontinenturi samarTlis poziciisgan. 44  Tanamedrove praqtikam aCvena, 

rom fuliT zianis anazRaureba mosarCelisTvis bevrad ufro komfortuli xasiaTi-

saa. amas mowmobs evropuli samarTlis tendeciebi, 45rasac Sedegad naturiT resti-

tuciis ukana planze gadaweva SeiZleba mohyves. am SemTxvevaSi absoluturad gasa-

ziarebelia qarTul iuridiul literaturaSi gamoTqmuli mosazreba, romlis mixed-

viTac, `sanam mowesrigebuli samoqalaqo brunva, bazarze saqonlis siuxve da mova-

lisTvis misi SeZenis simartive ar damkvidrdeba, manam sasamarTloebma dausabuTeblad 

uari ar unda uTxran kreditorebs naturiT Sesrulebaze~.46  

naturiT restituciis erT-erTi damaxasiaTebeli niSania valdebulebis Sesrule-

bis mizani. kerZod, xelSekrulebis dadebis SemTxvevaSi, misi monawile mxaris (maga-

liTad, myidvelis, romelic garkveul Tanxas ixdis nivTis SesaZenad) saboloo mi-

zans fuladi anazRaureba ar warmoadgens, anu mxaris daintereseba fuladi kompensa-

ciis miRebiT ar gamoixateba.47 magaliTad, nasyidobis xelSekrulebisas myidveli aris 

erT-erTi umsxvilesi navTobkompaniis mepatrone da Sesulia msoflios yvelaze mdi-

dar adamianTa aTeulSi. mas surs, SeiZinos kacobriobis manZilze mxolod erTxel 

damzadebuli nivTi, romelsac analogi ar gaaCnia. nivTi gadazidvis dros daikarga, 

an/da dazianda ise, rom misi pirvandeli saxiT aRdgena SeuZlebeli gaxda. ibadeba 

logikuri kiTxva, ra saxis moTxovna unda wamoayenos myidvelma gamyidvelis mimarT? 

                                                                                                                                                             
internationaler Konsesn?, profesor sergo jorbenaZis 70 wlisTavisadmi miZRvnili samecniero 

konferenciis saiubileo krebuli, 97. 
42

 cvaigerti k. kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 171. ix. citireba: 

Kyan v Mutual Tontite Westminister Chambers Association [1893] 1 CH. 116. 
43 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 316-317. 
44 cvaigerti k. kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 171. 
45  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 453. 
46 ix. iqve. 
47 cvaigerti k. kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 169. 
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unda moiTxovos naturiT zianis anazRaureba, Tu unda moiTxovos Sesabamisi Tanxa 

kompensaciis saxiT? 

pasuxis gacemisas aucilebelia gaTvaliswinebul iqnes, Tu romeli qveynis kanonm-

deblobiT xdeba am saqmis gadawyveta. Tu saerTo samarTlis qveynebis sasamarTloebis 

magaliTs moviyvanT, fuladi anazRaureba wina planze iqneba wamoweuli. am konkre-

tul saqmeze kontinenturi samarTlis qveynebic fuladi anazRaurebis SesaZleblo-

baze Sejerdebian. amas ramdenime mizezi gaaCnia: a) naturiT Sesruleba SeuZlebelia, 

rodesac nivTi unikaluria da dedamiwaze mas analogi ar moeZebneba, amasTan, SeuZle-

belia misi pirvandeli mdgomareobis aRdgena; b) naturiT anazRaurebam (nivTis moZeb-

na, an magaliTad, Tu okeanis fskerzea CaZiruli, misi wylidan amoReba da sxv.) 

SeiZleba gonivruli farglebiT daSvebulze didi xarjebi gamoiwvios; g) myidveli 

Tavadac xvdeba, rom moTxovnis SesaZlebloba absoluturad dausabuTebeli iqneba. man 

xom iqamde icoda nivTis unikalurobis Sesaxeb, sanam mas iyidda. Sesabamisad, sakiTxi 

wamoiWra Sesrulebis SeuZleblobis kuTxiT.  

moyvanili magaliTi ganvixiloT safrangeTis kerZo samarTalSi gabatonebuli mo-

sazrebis kuTxiT. aRniSnuli qveynis samoqalaqo samarTali calke ar gamoyofs mate-

rialur da moralur zians,48 xolo sasamarTlo praqtika ar cnobs e.w. `ekonomikuri 

zaralis~ cnebas. 49  amasTan, amave saxelmwifos samoqalaqo kodeqsis 1184-e muxli, 

movalis mier saxelSekrulebo valdebulebis Seusruleblobis SemTxvevaSi, kredi-

tors movalisgan zianis anazRaurebis Taobaze moTxovnis dayenebis uflebas aniWebs. 

es ki Tavis mxriv kreditors arCevanis saSualebas aZlevs - naturiT restituciisa 

da fuladi moTxovnis dayenebas Soris. moyvanili magaliTis Sesabamisad, Tu myidvel-

ma naturiT zianis anazRaureba moiTxova, SeuZlebeli gaxdeba moTxovnis Sesruleba, 

rac avtomaturad moTxovnis meore saxis _ fuliT zianis anazRaurebis - dominirebas 

gamoiwvevs. safrangeTis magaliTze am saqmis Taobaze sasamarTlosadmi mimarTvis 

SemTxvevaSi sakiTxi fuliT zianis anazRaurebiT gadawydeba. am varaudis safuZvels, 

garda Sesrulebis SeuZleblobisa, safrangeTis sasamarTlo praqtika iZleva, romel-

ic xSir SemTxvevaSi araqonebrivi zianis anazRaurebaze gardacvlilTa ojaxebisa da 

maT saaxloblo wris moTxovnis safuZvelze iRebs gadawyvetilebebs.50  

 

5.3 Sesrulebis SeuZlebloba 

 

ssk-is 394-e muxlis me-3 nawilis safuZvelze SeiZleba Sesrulebis SeuZleblobis 

sakiTxi gamoiyos. marTalia, moqmedi kanonmdebloba am sakiTxs calke ar awesrigebs,51 

magram misi gamoyeneba Tanamedrove praqtikaSi mainc xdeba. 

Sesrulebis SeuZleblobad unda CaiTvalos SemTxveva, rodesac piris mier fizi-

kurad ver xorcieldeba zianis anazRaureba qonebrivi sikeTiT. 52 am mxriv, absolu-

turad gasaziarebelia qarTul sasamarTlo praqtikaSi gabatonebuli azri, romlis 

mixedviTac, pirvel rigSi unda dadgindes, Tu ramdenad mizanSewonilia pirisTvis 

                                                           
48 iqve, 319. 
49 iqve, 309. 
50

 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 308. ix. 

citireba: Req. 2.2. 1931, S. 1931,1.123; Caen, 4.7. 1935, D.H., 1935, 414; Crim. 5.1.1956, D. 1956, 216. 
51  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 376. 
52 ix. magaliTad, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 

24 ianvris #as-1076-1008-2010 ganCineba. 
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pirvandeli mdgomareobis aRdgena da Tu ara kreditorisTvis naturiT restitucia 

sruli anazRaureba. 53 magaliTad, Tu movalis mier pirvandeli mdgomareobis aRdge-

nisTvis gaweulia mizanSeuwonilad didi xarjebi,54 maSin naturiT restitucia goni-

vrul farglebSi ar jdeba da Sesabamisad davis gadawyveta fuladi kompensaciiT 

iqneba marTebuli.  

Sesrulebis SeuZleblobis sakiTxi SeiZleba warmoiSvas rogorc xelSekrulebis 

dadebamde, ise xelSekrulebis dadebis Semdeg.55  

germanuli kerZo samarTali naturiT restituciis sakiTxs gsk-is 249-e para-

grafSi ganixilavs, romelic naturiT restituciis sakiTxze msjelobisas zianis 

anazRaurebis praqtikaze miuTiTebs, saidanac ikveTeba, rom qonebrivi sikeTiT zianis 

anazRaureba meore planzea gadasuli, Tu TanxiT zianis anazRaureba ufro gonivru-

lia. 56  am mosazrebas iziarebs germaniis sasamarTlo praqtika, romlis mixedviTac, 

naturiT restituciis dros misi moTxovna gonirvul farglebTan axlos unda 

iyos.57  

qarTul kanonmdeblobasTan paralelis gavlebiT Cans, rom kanonSi gawerili daTq-

ma TiTqmis identuria, vinaidan (germanuli samarTlis mixedviTac) mxolod maSin 

SeuZlia pirs moiTxovos fuladi kompensacia, Tu naturiT zianis anazRaureba mizan-

Seuwonelia.58 amgvar ganmartebas qarTuli sasamarTlo praqtikac iziarebs da aRniS-

navs, rom Tu naturiT restitucia pirisTvis srul anazRaurebas warmoadgens, maSin 

damatebiT fuladi kompensaciis gadacema dauSvebelia.59 

Sesrulebis SeuZleblobis sakiTxs exeba avstriis samoqalaqo kodeqsic, romlis 

mixedviTac, materialuri sikeTis miReba unda warmoadgendes kreditoris priori-

tets, 60  magram amgvari qmedebis ganxorcielebis SeuZleblobis SemTxvevaSi, pirs 

SeeZleba fuladi kompensaciis moTxovna.61 analogiur daTqmas akeTebs Sveicariis ka-

nondmeblobac, sadac Sesrulebis SeuZleblobis SemTxvevaSi aseve dasaSvebia fuladi 

kompensacia.62 

ssk-is 409-e muxli swored pirvandeli mdgomareobis aRdgenis SeuZleblobis sa-

kiTxze saubrobs da ganmartavs, rom sasamarTlo valdebulia, pirvel rigSi naturiT 

restituciis SesaZlebloba mosinjos 63  da mxolod Semdeg daadginos, Tu ramdenad 

mizanSewonilia qonebrivi sikeTiT zianis anazRaureba. gsk-sTan paralelis gavlebiT 

Cans, rom 241-e paragrafi kreditoris uflebamosilebaze saubrobs, romelsac mova-

                                                           
53 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 08 ivnisis 

#as-98-98-2010 ganCineba. 
54  Sead. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa 

palatis 2008 wlis 11 martis #as-671-1001-07 ganCineba. 
55 vaSakiZe g., samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, Tbilisi, 2010, 99. 
56

 Witschen S., Schadenverteilung im allgeimeinen Haftungsrecht und im Schadensvorgerecht, Verlag 

Versicherungswirtschaft GmbH, Karsluhe, 2010, 18-19. 
57 ix. magaliTad, BGH, Urteil vom 10.07.1984 _ VI ZR 262/82, NJW, 2282, 2281. 
58

 <hhtp://www.captain.huk.de/allgemein/das-merkmal-der-erforderlichkeit-im-sinne-von-249-bgb> 

[20.02.2014]. 
59 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 22 oqtombris 

#as-227-216-2010 ganCineba. 
60

 <hhtp://www.lennis.at/publikationen/Schadenersatz.pdf> [20.02.2014]. 
61

 Lennis W., Schadenersatz bei Selbstbehebung des Schadens, 17. 
62

 Rechtsnatur und Umfang des Bereicherungsanspruchs, Grundsatz: Anspruch auf Naturalrestitution, 686. 

<hhtp://www.eugenbucher.ch/pdf_files/Bucher_ORAT_34.pdf> [20.02.2014]. 
63  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 455. 
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lisgan xelSekrulebis Sesrulebis moTxovnis ufleba gaaCnia. am SemTxvevaSi swored 

igive sakiTxi wamoiwevs wina planze - ramdenad aqvs imis unari movales, rom ziani 

aanazRauros naturiT? iqneb daiwyo fuladi inflancia, xolo man mooqrovili saaTi 

dakarga, romlis fasic zianis fuladi kompensaciisas absoluturad gaufasurebulia? 

amgvari faqtisas movale valdebulia, kreditors ziani ekvivalenturi nivTiT auna-

zRauros,64 Tu, ra Tqma unda, kreditori daTanxmdeba amgvar Sesrulebas. 

naturiT restituciisas yvelaze mniSvnelovani sakiTxi wamoWrilia nivTis SekeTe-

biT zianis anazRaurebasTan. TavisTavad, amaSi araa raime gasakviri, vinaidan qonebrivi 

sikeTiT zianis anazRaureba umetes SemTxvevaSi ara axali nivTis yidviT, aramed Zve-

li nivTis SekeTebiT xorcieldeba. am sakiTxis CaRrmavebisas Cans, rom zianis ana-

zRaurebisas gaweuli momsaxurebis 99% fulad xarjebTanaa dakavSirebuli. magali-

Tad, ganvixiloT SemTxveva, rodesac pirma mezobels gaubzara Weri, xolo Semdeg 

gabzarul adgilze dakidebuli WaRi iatakze davardniT gatyda. ssk-is 316-e muxlis 

safuZvelze, deliqturi valdebulebebis gaTvaliswinebiT, mezobels aqvs zianis mimye-

neblisaTvis moTxovnis wayenebis ufleba, rac, Tavis mxriv, mezobels daavaldebu-

lebs, aRadginos WaRi da Weri pirvandel mdgomareobaSi. Tu magaliTad, piri cxo-

vrobs Sesabamisi savaWro obieqtidan Sors (sadac aRniSnuli saqoneli iyideba), mas 

mouwevs mgzavrobis Rirebulebis gadaxda, Semdeg nivTis yidva da damontaJeba, an pi-

ris daqiraveba maT dasamontaJeblad. rogorc Cans, piri gadaixdis garkveul Tanxebs 

nivTis pirvandel mdgomareobaSi moyvanisTvis, magram es ar iqneba fuladi kompensa-

ciiT zianis anazRaurebis magaliTi. sakiTxi analogiurad gadawydeboda gsk-is Mmix-

edviTac. amave kodeqsis 249-e muxlis Taobaze gamoTqmul mosazrebebSi miTiTebulia, 

rom nivTis aRdgenis xarjebi fuladi kompensaciiT zianis anazRaurebas ara warmoad-

gens. 65  sxva SemTxvevaSi kanoni nacvlad urTierTobis mowesrigebisa, mxolod da 

mxolod qaoss gamoiwvevda. 

 

5.4 adamianis janmrTelobis dazianeba 

 

kontinenturi samarTlis mixedviT, kreditors ar erTmeva SesaZlebloba, moiTxo-

vos zianis anazRaureba fuladi kompensaciis saxiT. magaliTad, gsk-is 249-e II para-

grafi, romlis mixedviTac, pirs fuladi kompensaciis moTxovna SeuZlia im SemTxve-

vaSi, Tu nivTis pirvandeli mdgomareobis aRdgena SeuZlebelia.66 aRniSnuli SeiZleba 

CaiTvalos rogorc naturiT restituciis fuladi kompensaciiT Canacvleba. 67 germa-

niis sasamarTlo praqtika fulad anazRaurebaze arCevans akeTebs maSin, rodesac na-

turiT anazRaureba logikur safuZvelsaa moklebuli.68 

amgvar mosazrebas iziarebs qarTuli sasamarTlo praqtikac, romlis mixedviTac, 

zianis anazraurebis SemTxveva, mniSvneloba ar aqvs, igi naturiT restituciasa Tu 

fulad kompensacias Seexeba, aucileblad obieqturi kriteriumebiT unda Sejerdes 

da mis samarTlebriv Sedegs dazaralebulis usafuZvlo gamdidreba ar unda warmoad-

gendes.69  

                                                           
64 cvaigerti k. kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 161. 
65

 Oetker H., Krüger W. u.a Münchener Kommentar, Bürgerliches Gesetzbuch, Schuldrecht, AT, 405. 
66

 Ebert I., Erman BGB, 922. 
67 ix. iqve. 
68 ix. magaliTad, BGH, Urteil vom 23.03.1976 – VI ZR 41/74, NJW 1976, 1396. 
69 saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2011 wlis 24 oqtombris 

#as-307-291-2011 gadawyvetileba 
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swored aqedan gamomdinarea, rom sasamarTlo Tavisi gadawyvetilebiT dazarale-

bulis kompensirebas eweva,70 magram es kompensaciac ar unda iyos logikur farglebs 

gacdenili. sakiTxi kidev ufro problematuria, Tu saqme piris janmrTelobas exeba. 

sainteresoa kontinenturi samarTlis praqtikasa da ssk-is praqtikaSi moqmedebas-

Tan gsk-is Sesabamisi normebis safuZvelze paralelis gavleba. magaliTad, axladda-

badebuli bavSvis movlisas eqims mouvida Secdoma da inkubatorSi daayena SedarebiT 

grili temperatura, Sedegad Cvili bavSvi gacivda da misi gankurnebisTvis mSoblebs 

saavadmyofoSi damatebiT 20 dRe mouwiaT darCena. am SemTxvevaSi zianis anazRaureba 

naturiT SeuZlebelia, magram saxeze araa Sesrulebis SeuZlebloba.  

adamianis sicocxle da janmrTeloba adamianis erTaderTi absoluturi uflebaa,71 

sxva yvela ufleba SeiZleba SeizRudos. konstituciiT gawerili uflebis gamoyeneba 

sxva yvela danarCeni samarTlebrivi aqtebisTvis savaldebuloa. Sesabamisad, maTi dac-

va kerZo samarTliTacaa mowesrigebuli. qarTul samoqalaqo samarTalSi saxelSe-

krulebo urTierTobebSi adamianis janmrTelobis dacvis Sesaxeb ssk-is 408-e muxli 

saubrobs, romlis mixedviTac, janmrTelobisaTvis vnebis miyenebis an sxeulis dazia-

nebis SemTxvevaSi pirs aqvs imis ufleba, rom moiTxovos zianis anazRaureba yovelT-

viuri sarCos miRebis saxiT.72 Tavis mxriv, sarCo SeiZleba gadaxdil iqnes rogorc 

fuliT, ise naturiT,73 magram es ganmarteba ar unda iqnes ise gagebuli, rom TiTqos 

sarCos miReba konkretuli nivTiT, naturiT restituciaa. 

magaliTad, Tu piri mohyva avariaSi da dakarga xeli, xelis proTezi misTvis na-

turiT Sesrulebas ar niSnavs, magram sarCos dakisreba, vTqvaT, yoveli Tvis man-

Zilze xelis proTezis SekeTebisa da Semowmebis Taobaze, absoluturad eqvemdebareba 

logikas.  

gansaxilvelia sakiTxi, Tu ra SemTxvevaSi SeiZleba moxdes naturiT restitucia. 

magaliTad, pirs daejaxa avtomanqana, romlis Sedegadac dauzianda Tirkmeli da misi 

gadarCenis erTaderT saSualebas axali (janmrTeli) Tirkmelis gadanergva warmoad-

gens.  

avtomanqanis mZRoli aris qmedunariani, srulwlovani fizikuri piri. ibadeba 

kiTxva, SeiZleba Tu ara dazaralebulma moiTxovos gaufrTxileblobiT miyenebuli 

zianisTvis naturiT restitucia avtomanqanis mZRolisgan? 

`adamianis organoTa gadanergvis Sesaxeb~ saqarTvelos kanonis Sesabamisad, mower-

girebulia adamianis organos nebayoflobiTi gacemis/gadanergvis SemTxvevebi, romlis 

me-17 muxlis pirveli punqtiT: `cocxali donorisagan organos aReba sxva adamia-

nisTvis gadasarnegad dasaSvebia mxolod sicocxlis SenarCunebis, mZime avadmyofobi-

sagan gankurnebis, daavadebis progresirebis SeCerebis an janmrTelobis mdgomareobis 

gaumjobesebis mizniT~. sxva sityvebiT rom iTqvas, recipientma organo mxolod gan-

sazRvrul SemTxvevebSi SeiZleba miiRos. amave kanoniT mowesrigebulia cocxali fi-

zikuri piris, rogorc donoris, uflebamosilebis sakiTxi. 

magaliTidan gamomdinare, movale (avtomanqanis mZRoli) warmoadgens potenciur 

cocxal donors, igi absoluturad janmrTeli da qmedunariani piria, anu kanoniT 

gansazRvrul pirvel kriteriums akmayofilebs.  

                                                           
70  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2002 wlis 28 noembris 

#268-dad ganCineba. 
71  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 454. 
72  saqarTvelos samoqalaqo kodeqsis komentari, wigni mesame, l. Wanturias redaqtorobiT, 

Tbilisi, 2001, 454. 
73 iqve, 455. 
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meore kriteriumi, rac aucileblad unda arsebobdes, esaa kanoniT gansazRvruli 

donor pirTa wre. `adamianis organoTa gadanergvis Sesaxeb~ saqarTvelos kanonis me-

18 muxlis `b~ qvepunqtiT, cocxali donori SeiZleba iyos: recipientis genetikuri 

naTesavi; recipientis meuRle, Tu qorwinebis registraciidan gasulia aranakleb er-

Ti weli; recipientis meuRlis Svili, deda, mama, SviliSvili, bebia, papa, da, Zma, Tu 

qorwinebis registraciidan gasulia aranakleb ori weli. avtomanqanis mZRoli war-

moadgens recipientis (pirs, romelsac ziani miadga avariis Sedegad) meuRlis Svils. 

kreditori movalis mSobelze avariamde sami wliT adre daqorwinda. Sesabamisad, 

avariis momentSi gasulia qorwinebis registraciis or welze meti. aqedan gamomdi-

nare, dakmayofilebulia meore kriteriumic. 

mesame kriteriumi, rac aseve unda arsebobdes, esaa adamianis organoTa gadanergvis 

Sesaxeb~ saqarTvelos kanonis me-18 muxlis `d~ qvepunqtiT gaTvaliswinebuli 

SemTxveva, romlis mixedviTac, amgvari qmedeba ar warmoadgens donoris sicocxlisT-

vis mniSvnelovan risks. magaliTis safuZvelze, arsebobs samedicino daskvna, rom av-

tomanqanis mZRolis mier sxeulis organos gadanergva ar gamoiwvevs misi janmrTelo-

bis gauaresebas. aseT SemTxvevaSi dakmayofilebulia mesame kriteriumic. 

meoTxe kriteriumi, romelic am sakiTxis ganxilvisas yvelaze mniSvenlovani aris 

`adamianis organoTa gadanergvis Sesaxeb~ saqarTvelos kanonis pirveli muxliT gaT-

valiswinebuli sakiTxi, romlis mixedviTac, adamianis organos gadanergva mxolod 

nebayoflobiTi SemTxvevis saxeze arsebobis drosaa SesaZlebeli. magaliTidan gamom-

dinare, avtomanqanis mZRoli aucileblad Tanaxma unda iyos, rom zianis anazRaurebis 

mizniT kreditors gadaunergos Tavisi Tirkmeli.  

Tu movale Tanaxmaa, maSin saWiro aRar aris sasamarTlosaTvis sarCeliT mimarTva, 

an ukidures SemTxvevaSi, sasamarTloSi davis arsebobisas mxareTa Soris miiRweva 

SeTanxmeba, an mopasuxe cnobs sarCels. sxva SemTxvevaSi sasamarTlo ver daavalebs 

pirs sxeulis organos gadanergvas, vianidan igi winaaRmdegobaSi mova ara mxolod am 

sakiTxze arsebul specialur normasTan, aramed saqarTvelos konstituciasTan, rom-

lis me-15 muxliT aRiarebuli ufleba sicocxlis uflebaa da misi xelyofis SesaZ-

lebloba aravis gaaCnia.74 Tu sasamarTlom Tavisi gadawyvetilebiT movales organos 

gadanergva daavala, aman SeiZleba movalis sicocxleze iqonios gavlena. Sesabamisad, 

SeizRudeba adamianis sicocxlis ufleba, rac scdeba Tanazomierebis farglebs 75 da 

Sesabamisad dauSvebelia. 

aqedan gamomdinare, dasaSvebia mxolod Semdegi SemTxveva: kreditoris sicocxlis 

SenarCunebisTvis erTaderTi saSualebaa adamianis organos gadanergva; igi moTxovnas 

ayenebs sasamarTloSi, sxeulis organos naturiT restituciaze; movale warmoadgens 

kreditoris meuRlis Svils, romelTanac daqorwinebidan gasulia sami weli da ava-

riis momentSi imyofeba kanonier qorwinebaSi; movalis sicocxles ar miadgeba ziani 

organos gadanergvis SemTxvevaSi. TiToeuli zemoT moyvanili sakiTxi araa aqtualu-

ri, Tu ar iarsebebs movalis nebayoflobiTi qmedebis damadasturebeli dokumenti, 

romelic am SemTxvevaSi man sasamarTloSi saqmis ganxilvis stadiaze unda warmoadgi-

nos da ganacxados Tanxmoba sakuTari organos gadanergvis Taobaze da, Tu sasamar-

Tlo CaTvlis, rom igi namdvilad zianis mimyenebelia. 

                                                           
74  sicocxlis uflebis SenarCunebis Taobaze ix. saqarTvelos sakonstitucio sasamarTlos 

2009 wlis 27 agvistos #1/2/434 gadawyvetileba saqmeze `saqarTvelos saxalxo damcveli 

saqarTvelos parlamentis winaaRmdeg~.  
75Tanazomierebis principis Taobaze ix. magaliTad, saqarTvelos sakonstitucio sasamarTlos 

2011 wlis 22 dekembris #1/1/477 gadawyvetileba saqmeze `saqarTvelos axalgazrda iuristTa 

asociacia da saqarTvelos moqalaqe maia xuciSvili saqarTvelos parlamentis winaaRmdeg~. 
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aRniSnuli daTqma erTgvarad utopiuri xasiaTisaa, vinaidan piri procesis msvle-

lobisas unda daTanxmdes im faqtze, rom, Tu sasamarTlo mas zianis mimyeneblad CaT-

vlis, maSin organos gadaunergavs. SeiZleba iTqvas, rom praqtikaSi amgvari ram war-

moudgenelia. miuxedavad amisa, is sakiTxi, rac Teoriulad odnav maincaa dasaSvebi, 

SeiZleba msjelobis sagani gaxdes da, swored aqedan gamomdinare, moyvanil magaliTze 

SeiZleba msjelobis warmarTva: 

TavisTavad, adamianis organos naturiT restituciisas ar igulisxmeba adamianis 

romelime organo, romelic sakmaod didi Tanxa Rirs. es calke ganxilvis sagania, 

vinaidan es organo SeiZleba romelime gardacvlil pirs ekuTvnodes, romelmac wi-

naswar Tanxmoba ganacxada gardacvalebis Semdeg Tavisi organos gasxvisebaze. kamaTis 

sagania, cocxali donorisgan organos gadanergva naturiT restituciis mizniT. 

Tundac moyvanil kriteriumebs akmayofilebdes konkretuli SemTxveva, aucilebe-

lia ganmartebul iqnes sakiTxi, Tu ramdenadaa cocxali fizikuri piris sxeulis 

Semadgeneli organo brunvaunariani da warmoadgens Tu ara igi nivTs? SeiZleba ki 

adamianis organos floba, sargebloba da gankargva? pirvel kiTxvaze pasuxis gace-

misTvis saWiroa meore kiTxvaze pasuxi iqnes amomwuravad Camoyalibebuli. ssk-is 148-

e muxliT, nivTebi SeiZleba iyos moZravi da uZravi. vinaidan kodeqsSi pirdapiraa 

gansazRvruli uZravi nivTebis cneba, igulisxmeba, rom yvela sxva nivTi moZravia. 

amasTan, magaliTad, nivTi ar SeiZleba iyos adamiani, 76 vinaidan ssk-is 147-e muxlis 

safuZvelze, ver moxdeba misi floba, sargebloba da gankargva. saqarTvelos sisxlis 

samarTlis kodeqsis 1431 da 1432 muxlebis safuZvelze dauSvebelia adamianis mono-

bis msgavs mdgomareobaSi Cayeneba.77 Tu adamiani ar aris nivTi, SeiZleba misi organo 

nivTs warmoadgendes?  

sainteresoa kidev erTi magaliTis ganxilva: saqarTvelos sisxlis samarTlis ko-

deqsis XIX TaviT gaTvaliswinebulia sicocxlis winaaRmdeg mimarTuli danaSaulis 

SemTxvevebi, romelic dasjadia. Tu pirma Caidina ganzraxi mkvleloba, mas miesjeba 

Svididan TxuTmet wlamde Tavisuflebis aRkveTa (amave kodeqsis 108-e muxli), magram 

Tu adamianma ganaxorciela suicidi,78 veravin dasjis amisTvis mas. aqedan gamomdinare, 

daskvnis saxiT SeiZleba iTqvas, rom adamiani sakuTar Tavs TviTon gankargavs da sa-

kuTar sxeulze uflebac TviTon aqvs. es magaliTi araa myari argumenti imisa, rom 

naturiT restituciis sakiTxi sxeulis organos gadanergvis safuZvelze gani-

sazRvros. am mosazrebas erTi aTad gaamayrebda sasamarTlo praqtika, magram aseTi 

saerTod ar arsebobs. qarTul sasamarTlo praqtikaze saubari absoluturad gadame-

tebulia im dros, rodesac zianis anazRaurebis Taobaze samoqalaqo sarCelebis ume-

tesi nawili (Tu yvela ara) fuliT zianis anazRaurebaze modis.79 

zemoT moyvanili magaliTebis safuZvelze SeiZleba mxolod im daskvnis gakeTeba, 

rom janmrTelobisaTvis zianis miyenebisas piris mier naturiT restituciis moTxov-

nis dayeneba am etapze usafuZvloa. rTulia damtkicdes is, rac kanoniT mowesrige-

buli araa. kanonSi arsad weria, rom adamianis organo nivTs ar warmoadgens, magram 

arc is daTqmaa gakeTebuli, rom adamianis organos gacema/gadanergva yvela SemTxveva-

Si dasaSvebia.  

                                                           
76 Sead. zoiZe b., qarTuli sanivTo samarTali, meore gamocema, Tbilisi, 2003, 27. 
77  amave muxlebiT, aseve, dauSvebelia adamianis iZuleba, adamianis organos gadanergvis Tao-

baze. 
78 ar igulisxmeba TviTmkvlelobamde miyvana, romelic mowesrigebulia saqarTvelos sisxlis 

samarTlis kodeqsis 115-e muxliT. 
79  ix. magaliTad, saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis 

saqmeTa palatis 2008 wlis 11 martis #as-671-1001-07 ganCineba. 
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ssk-is 413-e muxlis me-2 nawili swored im SemTxvevebs iTvaliswinebs, romelic 

araqonebrivi zianisTvis zianis anazRaurebis sakiTxs exeba. aRniSnuli norma ssk-is 

408-e muxlTan erTad warmoadgens rogorc kreditoris, ise movalis uflebebis dam-

cav normas da romlis safuZvelzec kreditors mxolod im moTxovnis dayenebis Se-

saZlebloba eZleva, romelic saqarTvelos konstituciiTa da kanonmdeblobiT adamia-

nisTvis miniWebuli uflebis darRvevas ar warmoadgens. 

amasTan, SesaZlebelia erTgvari paralelis gavleba 408-e muxlis me-2 da me-3 na-

wilebTan, romelic janrTelobis dazianebisTvis yovelTve sarCos gadaxdisa da aseve 

mkurnalobis xarjebis winaswar anazRaurebas gansazRvravs. Okanoni orive SemTxvevaSi 

gamoricxavs naturiT restituciis SesaZleblobas. 

 

6. naturiT zianis anazRaurebis principebi 

 

rogorc zemoT moyvanili magaliTebidan irkveva, naturiT zianis anazRaureba kon-

tinenturi samarTlis qveynebSi, saerTo samarTlis qveynebTan SedarebiT, ufro aqtu-

aluria. magaliTad, germaniaSi, Tu gsk-is 252-e paragrafis safuZvelze asanazRaure-

beli ziani im miuRebel Semosavals moicavs, romelic Sesrulebis Semdeg savaraudod 

mosalodneli iqneboda, pirs aqvs naturiT restituciis dayenebis ufleba mxolod im 

sakiTxze, razec piris mier valdebulebaa darRveuli. Tavis mxriv, Tu naturiT res-

titucia kontinenturi samarTlis qveynebSi im SemTxvevaSia gaumarTlebeli, rodesac 

igi aragonivrulad did Tanxebs moiTxovs, maSin saerTo samarTlis qveynebSi naturiT 

restitucia fulad kompensaciaze naklebi xarjebis SemTxvevaSi iqneba upriani. miT 

ufro, Tu am sakiTxs kontinenturi samarTlis iseTi wamyvani saxelmwifo aRiarebs, 

rogoric germaniaa.80 

naturiT restituciaze saubrisas aucileblad unda gamoiyos misi sami ZiriTadi 

principi: a) gonivruli farglebi _ romelic ar Seexeba gadametebul da zedmet 

xarjebs; b) zianis naturiT anazRaurebis SesaZlebloba; g) zianis sruli anazRaure-

ba. sainteresoa TiToeulis cal-calke ganxilva: 

 

6.1 gonivruli farglebi 

 

naturiT restituciis gonivruli farglebi moqmedebis is CarCoa, romlis ararse-

bobis SemTxvevaSi pirs ziani fuliT aunazRaurdeba. aRniSnuli principi Teoriuli 

Tu precedentuli praqtikis ganviTarebis Sedegia,81 romelic miznad movalis intere-

sebis dacvas isaxavs. kerZo samarTali, Tavisi bunebiT, pirTa Tanasworobaze damyare-

buli samarTlis intitutia da, Sesabamisad, erT-erTi mxarisTvis Seusabamod didi 

uflebamosilebas miniWeba marTebuli ar iqneboda. 

 

6.2 naturiT restituciis SesaZlebloba 

 

meore da yvelaze gavrcelebuli principi, zianis anazRaurebis SeuZleblobas war-

moadgens. samarTlis am insitutis Sesaxeb, magaliTad, saqarTveloSi calke kanonebi 

araa Seqmnili, magram misi mowesrigeba moqmedi sasamarTlo praqtikiT aqtiurad xor-

cieldeba. qarTuli sasamarTlo praqtika ganmartavs, rom Sesrulebis SeuZlebloba 

                                                           
80

 Weggen G., Prütting H., Weinrich G., BGB Kommentar, Luchterhand, 2006, 340. 
81 magaliTad, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 22 

oqtombris #as-1076-216-2010 ganCineba. 
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pirdapir kavSirSi unda iyos dauZlevel ZalasTan da am Zalis gamo ver unda xerx-

debodes piris mier garkveuli qmedebis ganxorcieleba. 82  terminTan - dauZleveli 

Zala SeiZleba iseTi bunebrivi moqmedebebis gaigiveba, romelTa gamoc naturiT res-

titucia an SeuZlebelia (magaliTad okeanis fskerze Cavardnili saqonlis amotanis 

SeuZlebloba fskeris siRrmis gamo), an amgvari qmedeba aramarTlzomierad did xar-

jebTanaa dakavSirebuli. 

 

6.3 zianis sruli anazRaureba 

 

zianis sruli anazRaureba ganxilul unda iqnes rogorc kreditoris absolutu-

ri dakmayofilebis safuZveli. 83  Tumca sasamarTlo praqtika erTmaneTisgan mijnavs 

fulad da naturiT zianis anazRaurebis faqtebs. magaliTad, SromiT samarTlebrivi 

urTierTobisas igi ganmartavs, rom iZulebiT ganacduris sruli anazRaureba kompen-

saciis saxiT an/da samuSaoze aRdgeniTac SeiZleba gamoixatebodes.84 

zianis srulad anazRaureba SeiZleba ganxorcielebul iqnes movalis mier zedmeti 

xarjis gaweviT, magram es faqti ukve naturiT restituciis fuladi anazRaurebiT 

Canacvlebaze miuTiTebs. magaliTad, pirma avtoavariis Sedegad daamtvria avtomobili 

`vaz 2107~; im SemTxvevaSi, Tu zianis mimyenebeli gaiRebs kolosalur xarjebs da 

zianis anazRaurebisTvis `bentls~ iyidis, es zianis srul anazRaurebad mxolod 

kreditorisTvis CaiTvleba, vinaidan moqmedi praqtikis Sesabamisad, amgvari xarjis 

gaweva ara zianis srulad anazRaurebas, aramed mizanSeuwonel kompensacias warmoad-

gens.85 

 

daskvna 

 

naturiT restitucia evropuli samarTliT aRiarebuli principia. gansxvavebiT 

saerTo samarTlis qveynebisgan, kontinenturi samarTlis qveynebi naturiT miyenebuli 

zianis anazRaurebas upiratesobas aniWeben. am qveynebis rigs ganekuTvneba saqarTve-

loc, romlis samoqalaqo kodeqsis 408-e muxlis Sesabamisad, kreditors uflebamo-

sileba eZleva, zianis faqtis dadgomis SemTxvevaSi, movalisgan moiTxovos pirvande-

li mdgomareobis aRdgena.  

Tavis mxriv, naturiT restituciis sakiTxi konkretuli principebis safuZvelze 

wesrigdeba. kerZod, aucilebelia arsebobdes sami erTmaneTTan mWirdo kavSirSi arse-

buli faqtori: a) gonivruli farglebi, romelic ar Seexeba gadametebul da zedmet 

xarjebs; b) zianis naturiT anazRaurebis SesaZlebloba; g) zianis sruli anazRaure-

ba. TiToeuli maTgani ganxilul unda iqnes subieqturi Tu obieqturi kuTxiT. maga-

liTad, Tu pirs miyenebul zianTan SedarebiT bevrad Zvirfasi nivTi gadaecema, es 

qmedeba subieqturi kuTxiT iqneba mxolod naturiT restituciis gamarTlebuli 

faqti, vinaidan kerZo samarTliT mowesrigebul normebsa da moqmed sasamarTlo 

praqtikaSi zianis anazRaureba qonebrivi sikeTiT mxolod maSin iqneba SesaZlebeli, 

                                                           
82  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 06 ivlisis 

#as-7-6-2010 ganCineba. 
83 ix. magaliTad, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 

08 ivnisis #as-98-98-2010 ganCineba. 
84 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 

2002 wlis 23 oqtombris #3k-1088-02 ganCineba.  
85  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2009 wlis 23 ivnisis 

#as-1139-1284-09 ganCineba. 
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Tu igi movalisTvis zedmeti xarjebis dakisrebas ar gamoiwvevs. is, Tu ra SeiZleba 

iyos gadametebuli xarji, konkretuli saqmis ganxilvis Sedegad unda gaxdes cnobi-

li. 

aqedan gamomdinare, SeiZleba davaskvnaT, rom kontinenturi samarTlis qveynebi na-

turiT restitucias fuladi kompensaciiT zianis anazRaurebaze maRla ayeneben, Tum-

ca ise, rom man ar unda gamoiwvios meore mxaris uflebebis darRveva da Tanabar 

mdgomareobaSi unda Caayenos rogorc movale, ise kreditori. sxva SemTxvevaSi dairR-

veva pirTa Tanasworoba, rac kerZo samarTliT mowesrigebuli samarTlebrivi insti-

tutebisTvis damaxasiaTebeli araa.  

naturiT restitucia am etapze ar gulisxmobs adamianis organoTi kreditoris 

moTxovnis dakmayofilebas. mas warmoeSoba kanonieri ufleba, movalisgan zianis ana-

zRaureba fuliT moiTxovos. amas miuTiTebs ara mxolod kanonebSi naTlad warmoCe-

nili normebi, aramed Tanamedrove sasamarTlo praqtikac. 

zemoaRniSnulidan gamomdinare, naturiT restitucia qarTuli kanonmdeblobiT mo-

wesrigebulia rogorc zianis miyenebisas moTxovnis dayenebis upiratesi saSualeba, 

romelic unda akmayofilebdes ramdenime princpis. Tu TiToeuli maTgani iarsebebs 

kreditors miecema SesaZlebloba, moTxovna yvelaze gavrcelebuli saxiT - fuladi 

kompensaciiT daayenos. 
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forsmaJoris dros valdebulebis Seusrulebloba  

da misi samarTlebrivi Sedegebi  

 

saqarTvelos, germaniisa da inglisis kanonmdeblobebis  

da sasamarTlo praqtikis SedarebiTi analizi 
 

natalia mowoneliZe* 
 

 

Sesavali 

 

2008 wlis agvistoSi saqarTveloSi momxdarma movlenebma mravali problemuri 

sakiTxi wamoWra, ara mxolod ekonomikuri, aramed samarTlebrivi TvalsazrisiTac. 

saqarTvelo aRmoCnda omis monawile saxelmwifo, ramac misi ekonomikuri ganviTareba 

ukan daxia. wlis mesame kvartalSi qveynis mTliani Sida produqti, wina wlis igive 

periodis maCvenebelTan SedarebiT, 3,9%-iT Semcirda, maSin, rodesac wlis pirvel 

or kvartalSi mSp 8,7%-iT iyo gazrdili.1  

yovelive zemoaRniSnulma moqalaqeTa sxvadasxva interess safrTxe Seuqmna. omis 

Semdgomma viTarebam gansakuTrebuli asaxva pova kreditorebis da movaleebis 

urTierTobaze. finansuri problemebi Seeqmna, erTi mxriv, mosaxleobas, xolo, meore 

mxriv, safinanso institutebs (gansakuTrebiT - sabanko seqtors). wamoiWra mravali 

samarTlebrivi sakiTxi, romlis gadawyvetis gzebs, zogierT SemTxvevaSi, saqarTvelos 

kanonmdebloba pirdapir ar gvTavazobda. amgvar sakiTxebs Soris erT-erTi yvelaze 

aqtualuri iyo valdebulebis Sesruleba-Seusrulebloba forsmaJorul viTarebaSi. 

kanonmdeblobaSi Sesabamisi mowesrigebis ararsebobam samoqalaqo brunvaSi erTgvari 

dabneuloba Seitana. aqtiurad saubrobdnen imis Taobaze, rom saomari mdgomareobis 

gamocxadeba avtomaturad warmoSobda saxelSekrulebo valdebulebis Seusruleblo-

bis uflebas da es Seusrulebloba ar unda miCneuliyo braleulad arcerTi 

mxarisaTvis. Sesabamisad, mxareebi unda gaTavisuflebuliyvnen pasuxismgeblobisagan. 2 

movaleebma isargebles Seqmnili mdgomareobiT da omi, rogorc dauZleveli Zala, 

miiCnies pasuxismgeblobisgan gaTavisuflebis safuZvlad. valdebulebiTsamarTlebrivi 

urTierTobis monawile subieqtebma kreditorebis winaSe nakisri valdebulebis Se-

sruleba, forsmaJoruli mdgomareobis gamo, gaurkveveli droiT gadades an zogierT 

SemTxvevaSi, saerTod uari Tqves nakisri valdebulebis Sesrulebaze. forsmaJoris 

problema aqtualuria ara mxolod saqarTveloSi, aramed mTel msoflioSi, 

gansakuTrebiT mas Semdeg, rac imata bunebrivma katastrofebma, stiqiurma 

ubedurebebma da teroristulma aqtebma. aseTi movlenis naTel magaliTs warmoadgens 

Cernobilis katastrofa3 , 2004 wlis dekemberSi momxdari cunami CrdiloeT aziaSi, 

11 seqtembris teroristuli aqti 4 da a.S. yovelive aman msoflio sazogadoeba ua-

mravi problemis winaSe daayena. gaCnda mravali kiTxva da problema, rogorc 

                                                           
* samarTlis magistri (Tsu), LL.M. (bremenis universiteti), doqtoranti (Tsu). 
1 saqarTvelos statistikis erovnuli samsaxuri.  

ix. <http://www.geostat.ge/index.php?action=page&p_id=119&lang=eng> [12.06.2015]. 
2 `mxolod saomari mdgomareoba forsmaJorul situaciaSi argumentad ver gamodgeba~, gazeTi 

`komersanti~, 11 seqtemberi, 2008, 28. 
3 BGHZ 109, 224-Tchernobyl.  
4 LG Frankfurt NJW 2003, 2618. 

http://www.geostat.ge/index.php?action=page&p_id=119&lang=eng


kerZo samarTlis mimoxilva, #1, 2015 

45 

ekonomikuri, ise samarTlebrivi TvalsazrisiT. sxvadasxva qveynebsa da moqalaqeTa 

Soris mravali saxis xelSekruleba (m.S. valdebulebiTsamarTlebrivi) ideba, romlis 

Sesruleba-Seusruleblobis sakiTxi, zogierT SemTxvevaSi, zemoaRniSnuli garemoebe-

bis gamo, droebiT an samudamod SeuZlebeli xdeba. dRis wesrigSi dadga sakiTxi, Tu 

ra movlenebi miekuTvneba iseT garemoebebs, romelsac SeuZlia mxareTa mier nakisri 

valdebulebebis Sesrulebas SeuSalos xeli; erT konkretul teritoriaze momxdari 

stiqiuri ubedureba aTavisuflebs Tu ara avtomaturad am teritoriaze moqmed 

xelSekrulebis mxareebs nakisri valdebulebis Sesrulebisagan, anu, zogadad, 

dauZleveli Zala, igive forsmaJori, aris Tu ara sayovelTao xasiaTis 

samarTlebrivi movlena.  

saqarTvelosa da msoflioSi ganviTarebuli movlenebi badebs ara erT kiTxvas 

forsmaJoris iuridiul bunebasTan dakavSirebiT – aris Tu ara dauZleveli Zala 

yvela SemTxvevaSi valdebulebis Sesrulebisagan gaTavisuflebis marTlzomieri 

samarTlebrivi safuZveli? aris Tu ara dauZleveli Zala da SeuZlebloba erTmane-

Tis ekvivalenturi cnebebi? naSromis mizania wina planze wamoswios problemuri 

sakiTxebi, romlebic dakavSirebulia dauZleveli Zalis dros valdebulebis 

SeusruleblobasTan, agreTve, gamoyos is ZiriTadi samarTlebrivi problemebi, 

romlebzec pirdapir ganmartebas kanonmdebeli ar iZleva da xSirad kontrahentebis 

dabneulobas an, uares SemTxvevaSi, kreditorTa uflebebis darRvevas iwvevs.  

naSromSi warmoadgens mcdelobas dauZleveli Zalis samarTlebrivi ganmartebis 

Camoyalibebisa, mimoxilulia aRniSnuli cnebis interpretirebisa da gamoyenebis 

praqtika dasavleT evropis saxelmwifoTa sakanonmdeblo sivrceSi. kvlevis sferos 

ukeT gaanalizebis mizniT, moyvanili iqneba magaliTebi rogorc saqarTvelos, ise 

germaniisa da inglisis sasamarTlo praqtikidan. TiToeuli problemuri sakiTxi 

gaanalizebuli iqneba sxvadasxva sasamarTlo gadawyvetilebis Tu xelSekrulebis 

magaliTze.  

 

1. saqarTvelos kanonmdebloba dauZleveli Zalis Sesaxeb 

 

sazogadoebaSi damkvidrebuli termini - forsmaJori (force majeure) - etimologi-

urad franguli warmoSobisaa da niSnavs viTarebas, romlis Tavidan acileba 

SeuZlebelia. es aris gadaulaxavi dabrkoleba. miuxedavad imisa, rom arc erTi 

qveynis sakanonmdeblo aqtSi ar gvxvdeba aRniSnuli terminis ganmarteba, sazogadoe-

baSi igi imdenad gavrcelebulia, rom mas iuristebi da kompaniebi xelSekrulebis 

dadebis dros, agreTve, sxvadasxva qveynisa da saerTaSoriso sasamarTloebi TavianT 

gadawyvetilebebSi xSirad iyeneben. marTalia, aRniSnuli movlenis samarTlebriv de-

finicias ar iZleva arc germaniis, arc inglisis da arc safrangeTis kanonmdebloba, 

magram am qveynebSi misi arsi wlebis ganmavlobaSi sazogadoebaSi mravaljeradi 

gamoyenebis Sedegad Camoyalibda da damkvidrda, xolo SemdgomSi samarTlebrivi 

buneba SeiZina sasamarTlo gadawyvetilebebis safuZvelze, romlebSic detaluradaa 

CamoTvlili is garemoebebi, romlebic movlenis forsmaJorisTvis mikuTvnebisaTvisaa 

aucilebeli. 

dauZleveli Zalis cnebis ganmartebas arc saqarTvelos kanonmdebloba iZleva da 

igi arc im konkretuli garemoebebis CamonaTvals iTvaliswinebs, romlebic upirobod 

SeiZleba moeqces am cnebis qveS, Tumca sxvadasxva sakanonmdeblo aqtSi moxseniebulia 

termini – dauZleveli Zala. magaliTad, saqarTvelos samoqalaqo kodeqsis 399-e 

muxli miuTiTebs dauZlevel Zalaze, rogorc pasuxismgeblobisgan gaTavisuflebis 

safuZvelze. dauZlevel Zalazea miTiTeba, aseve, saqarTvelos samoqalaqo kodeqsis 
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662-e muxlis me-3 nawilis `b~ qvepunqtSi, 666-e muxlSi, romelic exeba mogzauro-

bis dros warmoSobil dauZlevel Zalas da a.S.5 dauZleveli Zalis Taobaze miTiTeba 

mocemulia `Tamasuqis Sesaxeb~6 da `Cekis Sesaxeb~ saqarTvelos kanonebSi.7 aRniSnuli 

kanonebi iTvaliswinebs valdebulebis Sesrulebis vadis gagrZelebas dauZleveli 

Zalis arsebobis SemTxvevaSi, Tumca mTavari SekiTxva, Tu ra aris dauZleveli Zala 

Tavisi arsiT, ganmartebis gareSe rCeba.  

zemoT miTiTebul sakanonmdeblo aqtebTan SedarebiT, dauZleveli Zalis detalur 

definicias saqarTvelos sagadasaxado kodeqsis 269-e muxlis me-5 nawili Seicavs. 

aRniSnuli normis Tanaxmad, dauZlevel Zalad iTvleba iseTi sagangebo an gansakuTre-

buli garemoeba, romelic SeuZlebels xdis sagadasaxado kodeqsiT dadgenil 

valdebulebaTa Sesrulebas da romlis dadgoma araa damokidebuli piris nebaze, maT 

Soris, stiqiuri ubedureba (miwisZvra, wyaldidoba, mewyeri, zvavi, xanZari da sxv.), 

sagareo vaWrobis SezRudva, sagangebo/saomari mdgomareobis gamocxadeba, agreTve, 

saxelmwifo organos sxva gadawyvetileba, masobrivi areuloba da gaficva.8 kodeqsis 

es muxli, romelic dauZleveli Zalis ganmartebis TvalsazrisiT, sxva sakanonm-

deblo aqtebis debulebebTan SedarebiT, mravlismomcvelad SeiZleba CaiTvalos, sak-

maod mSrali da rTulad aRqmadia. igi forsmaJors mxolod ori niSniT axasiaTebs. 

pirveli - es aris sagangebo an gansakuTrebuli garemoeba da meore - movlena, 

romlis dadgoma piris nebaze damokidebuli araa. 

zemoT mocemuli ori niSnis matarebeli SesaZloa iyos uamravi movlena, Tundac, 

magaliTad, kontrahentis gardacvaleba. aseT SemTxvevaSi iarsebebs orive niSani: esaa 

gansakuTrebuli movlena da amasTan, araa piris nebaze damokidebuli. magram, piris 

gardacvaleba ar SeiZleba dauZlevel Zalas miekuTvnos. aRniSnuli arc SeiZleba 

kiTxvis niSnis qveS davayenoT, ramdenadac es araa bunebrivi, ekologiuri an 

meteorologiuri kataklizma. amas garda, piris gardacvaleba mis mier nakisri yvela 

valdebulebis avtomaturad Seusruleblobas ar niSnavs. 9  saqarTvelos samoqalaqo 

kodeqsis 1484-e muxlis pirveli winadadeba calsaxad iZleva ganmartebas, rom mamk-

vidreblis gardacvalebis SemTxvevaSi, memkvidreebi valdebuli arian, mTlianad 

daakmayofilon mamkvidreblis kreditorTa interesebi. 

Sesabamisad, msgavsi zogadi miTiTebebi, romlebic mocemulia saqarTvelos 

sakanonmdeblo aqtebSi, Zalze bundovania, rac qmnis problemebs samoqalaqosamarTle-

brivi valdebulebebis Sesrulebis TvalsazrisiT. 

dauZlevel Zalaze saubrisas gansakuTrebiT sainteresoa ori SemTxveva: a) 

mxareebi xelSekrulebiT pirdapir gansazRvraven garemoebebs, romelTac dauZlevel 

Zalas miakuTvneben da Tanxmdebian am garemoebis dadgomis SemTxvevaSi pasuxismgeb-

lobisagan avtomaturad gaTavisuflebaze, im SemTxvevaSic ki, rodesac SesaZloa 

obieqturad arc erT mxares ar eSlebodes xeli nakisri valdebulebis SesrulebaSi; 

b) obieqturad dgeba valdebulebis SesrulebisaTvis xelisSemSleli forsmaJoruli 

garemoeba, magram igi xelSekrulebiT dauZlevel Zalad miCneuli araa an igi 

SeTanxmebiT gaTvaliswinebuli dauZleveli Zalis CamonaTvalSi ar Sedis. inglisSi 

gavrcelebuli praqtikis mixedviT, mxareebi xelSekrulebis dadebis dros winaswar 

                                                           
5 saqarTvelos samoqalaqo kodeqsis 669-e, 779-e, 831-e, 999-e muxlebi da sxv. 
6 `Tamasuqis Sesaxeb~ saqarTvelos kanonis 47-e muxli. 
7 `Cekis Sesaxeb~ saqarTvelos kanonis 39-e muxli. 
8 saqarTvelos sagadasaxado kodeqsis 269-e muxlis me-5 nawili. 
9 Tu saubari ar aris indiviadualurad Sesasrulebel valdebulebaze. magaliTad: eqimis mier 

operaciis Catareba, fexburTelis mier safexburTo matCSi monawileobis miReba da a.S. 
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gansazRvraven forsmaJoruli garemoebebis CamonaTvals, Tumca Sexedulebebi 

gansxvavdeba imis Taobaze, Tu ramdenad sasargebloa msgavsi CamonaTvalis gakeTeba. 

xelSekrulebis SemdgenTa nawili aRniSnavs, rom amgvari CamonaTvalis gakeTeba 

mizanSewonili araa da xelSekrulebis mxareebi unda Semoifarglon mxolod zogadi 

ganmartebebiT. sxvani miiCneven, rom ukeTesia xelSekrulebis dadebis dros 

ganisazRvros zusti CamonaTvali forsmaJors mikuTvnebuli movlenebisa, riTac 

mxareebi SeZleben, Tavidan aicilon mosalodneli gaugebrobani.10  

xelSekrulebiT mkacrad gansazRvruli forsmaJoruli garemoebebis SemTxvevaSi 

kontraqtorebs erTmevaT SesaZlebloba, gazardon an Seamciron aRniSnuli 

CamonaTvali xelSekrulebis moqmedebis periodSi.  

qarTul sinamdvileSi xSiria SemTxvevebi, rodesac kompaniebi xelSekrulebiT 

gaTvaliswinebuli forsmaJoruli garemoebis dadgomis SemTxvevaSi avtomaturad 

ixsnian Sesrulebis valdebulebas. ar xdeba konkretuli movlenis Sefaseba kontraq-

toris realur SeuZleblobasTan mimarTebiT. garda amisa, ar xdeba mTavari wesis 

gaTvaliswineba: movlena rom iyos dauZleveli, saWiroa igi, pirvel rigSi, miCneul 

iqnes dauZlevlad TviT movalisaTvis. 11 amasTan, unda dasabuTdes, rom mxaris yvela 

gonivruli mcdelobis SemTxvevaSi Sedegi mainc ver iqneboda Tavidan acilebuli. 

mxolod aseT SemTxvevaSi SeiZleba CaiTvalos mxaris mier nakisri valdebulebis 

Seusrulebloba sapatiod.  

aRniSnulis magaliTi iyo 2008 wels saqarTveloSi mimdinare movlenebi, rodesac 

kontraqtorebma, gansakuTrebiT ki samSeneblo kompaniebma, uari ganacxades 

valdebulebis Sesrulebaze forsmaJoruli mdgomareobis damTavrebamde, an Sesruleba 

gadaavades gaurkveveli droiT. es problema sakanonmdeblo mowesrigebis simwiris 

Sedegad unda iqnes ganxiluli. 

ganzogadebuli samarTlebrivi ganmartebiT da midgomiT, saomari mdgomareoba ver 

iqneba calsaxad miCneuli dauZlevel Zalad. omi, iseve, rogorc sxva dauZleveli 

Zala, ver iqneba miCneuli forsmaJorad, Tu igi mxarisaTvis ar warmoqmnis 

dauZlevel garemoebas. magaliTad: samogzauro kompaniis mier xelSekrulebis moSla 

mogzaurTan dauZleveli Zalis gamo mxolod im SemTxvevaSi daiSveba, Tu omi, 

romelic samogzauro saxelmwifos mezobel saxelmwifoSi mimdinareobs, emuqreba am 

konkretuli saxelmwifos usafrTxoebasac. amasTan, sajaro usafrTxoebisTvis 

safrTxis Seqmna avtomaturad ar gamoricxavs xelSekrulebis subieqtis braleulo-

bas valdebulebis Seusruleblobis gamo.12 mTavaria, movlena qmnides iseT dauZlevel 

winaaRmdegobas kontraqtorisaTvis, rom ganxorcielebuli RonisZiebebis miuxedavad, 

misi daZleva da valdebulebis Sesruleba realurad SeuZlebeli iqneba. aRniSnuli 

garemoebebi mxaris mier dokumenturad unda dasabuTdes.  

literaturaSi mocemuli argumentebi, romlebic gamoricxavs dauZleveli Zalis 

dros mxaris avtomaturad gaTavisuflebas valdebulebis Sesrulebisagan, sakmarisi 

araa aRniSnuli poziciis marTebulobis dasadastureblad. imisaTvis, rom zustad 

ganisazRvros mxareTa ufleba-movaleobebi dauZleveli Zalis dros, mizanSewonilia, 

upirveles yovlisa, TviT movlenis - dauZleveli Zalis - arsisa da bunebis gageba. 

aRniSnuli movlenis Taobaze saqarTvelos kanonmdebloba mwiri normebiT 

Semoifargleba. igive SeiZleba iTqvas sasamarTlo praqtikazec. SeuZlebelia moviZioT 

                                                           
10 Mckendrick  E., Contract Law, Text, Cases and Materials, Third edition, Oxford, 2008, 404. 
11

 Beckscher Online-Kommentar B (Hrsg. Jansen, Preussner), Niemöller Kommentierung §§ 6 und 11 

VOB/B, VOB/ Rn 19-20, beck online 2006. 
12 Fikentscher W., Heinemann  A., Schuldrecht, Germany, 2006, 321. 
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gadawyvetileba, romelic am cnebis iuridiul definicias an axsna-ganmartebas 

Seicavs, Tumca gadawyvetilebebSi xSiradaa dauZlevel Zalaze, rogorc saproceso 

moqmedebis SeusruleblobisTvis sapatio garemoebaze, miTiTeba. 13 amgvari miTiTebebis 

dros sasamarTlo Semofarglulia mwiri damatebiTi moTxovniT, rom movlena unda 

warmoadgendes obieqturad dauZlevel garemoebas, 14  Tumca ra igulisxmeba dauZle-

veli garemoebis obieqturobaSi, amis Taobaze sasamarTlo ganmartebas ar iZleva.  

forsmaJorze msjelobisas kidev erTi umniSvnelovanesi problema wamoiWreba, 

romelic xelisuflebis aqtis safuZvelze valdebulebis Sesrulebis Seferxebas 

ukavSirdeba. qarTul samarTlebriv sistemaSi damkvidrebuli Sexedulebis Tanaxmad, 

forsmaJori gulisxmobs bunebriv da politikur (oms, SeiaraRebul amboxebas da 

sxv.) kataklizmebs. erTi SexedviT, igi gamoricxavs misTvis iseTi dauZleveli Zalis 

mikuTvnebas, romelic SesaZloa adamianis qmedebidan an umoqmedobidan momdinareobdes. 

kerZod, esenia: xelisuflebis organoebis moqmedeba, dakavSirebuli sakanonmdeblo 

aqtebis miRebasa da cvlilebasTan, aseve, sasamarTloebis gadawyvetilebebi (ganCine-

bebi), sakanonmdeblo da administraciuli aqtebi, romlebic auaresebs xelSekrulebis 

subieqtebis samarTlebriv mdgomareobas da reJims. samwuxarod, aRniSnul 

garemoebebze, rogorc dauZlevel Zalaze, miTiTeba arc erT sakanonmdeblo aqtSi 

araa. 

gasaTvaliswinebelia, rom sxvadasxva sakanonmdeblo aqtis safuZvelze SesaZloa 

subieqts aekrZalos konkretuli qmedebis ganxorcieleba, riTac mas xeli SeeSleba 

mesame pirTa winaSe nakisri valdebulebis SesrulebaSi an igi samudamod SeuZlebels 

gaxdis valdebulebis Sesrulebas. aRniSnuli problema gansakuTrebiT aqtualuria 

samSeneblo sferoSi momuSave kompaniebisaTvis. magaliTad, saxelmwifos mier gamoce-

muli aqtis safuZvelze, konkretuli kompaniis sakuTrebaSi arsebuli konkretuli 

teritoria SeiZleba gamocxaddes rekreaciul zonad. aseT dros, kompaniisTvis, 

romelsac kontraqtorebis winaSe nakisri aqvs am teritoriaze mSeneblobis gan-

xorcieleba, SeiZleba SeuZlebeli gaxdes valdebulebis Sesruleba.  

kompaniebi sakuTar xelSekrulebebSi mesame pirTa qmedebas xSirad dauZleveli 

Zalis daTqmis qveS aqceven. Tumca, samarTlebriv doneze amgvari daTqmebi 

praqtikulad ar arsebobs. qarTveli kanonmdebeli ar saubrobs movlena - forsma-

Jorze, rogorc mesame pirTagan momdinare dauZlevel Zalaze. Sesabamisad, igi 

gamoricxavs samSeneblo kompaniebis apelirebas saxelmwifos samarTlebriv aqtze, 

sasamarTlo gadawyvetilebaze an sxva pirTa qmedebebze, rogorc dauZlevel Zalaze.  

am xarvezis Sesavsebad mizanSewonili iqneboda germanuli kanonmdeblobisa da 

sasamarTlo praqtikis gaziareba. germaniis federaluri sasamarTlo dauZlevel 

Zalas, garda sxva garemoebebisa, mesame pirTa qmedebiT gamowveul an maTgan momdinare 

movlenebsac miakuTvnebs.15  

Tu qarTul kanonmdeblobaSi mocemuli iqneba dauZleveli Zalis msgavsi 

ganmarteba da gaTvaliswinebuli iqneba forsmaJoris, rogorc obieqturi (bunebrivi 

katastrofebi, omi da sxv.), ise subieqturi winapirobebi (mesame pirTa qmedebidan 

momdinare movlenebi, sakanonmdeblo aqtebi, sasamarTlo gadawyvetilebebi da a.S.), 

Tavidan iqneba acilebuli is gaurkvevloba, romelSic valdebulebiTsamarTlebrivi 

urTierTobis monawileebi saqarTveloSi xSirad eqcevian xolme. 

                                                           
13 saqarTvelos samoqalaqo saproceso kodeqsis 215-e muxli. 
14  saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 26 aprilis 

gadawyvetileba #a-433-S-10-2010. 
15 BGH Urt. V. 16. April 2002-X ZR 17/01, OLG Düsseldorf. 
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2. germaniis kanonmdebloba da sasamarTlo praqtika dauZleveli Zalis Sesaxeb 

 

germaniis samoqalaqo kodeqsi forsmaJoris gamosaxatad termins – Höhere Gewalt 

iyenebs, rac frangul forsmaJors etimologiurad zustad Seesatyviseba, xolo 

qarTul sakanonmdeblo sivrceSi damkvidrebul terminTan Sedarebisas is dauZlevel 

Zalas gulisxmobs. saqarTvelos samoqalaqo kodeqsis msgavsad, germanul samoqalaqo 

kodeqsSic mxolod ramdenime muxlia, romelSic dauZlevel Zalazea miTiTeba, 16 

Tumca am movlenis definicia Camoyalibebuli araa.  

mas Semdeg, rac germaniis raixis uzenaesma sasamarTlom Tavis gadawyvetilebaSi 

ganaviTara dauZleveli Zalis ganmarteba, am definiciam adgili daimkvidra germanul 

literaturasa da sasamarTlo praqtikaSi. 17  aRniSnuli gadawyvetilebis Tanaxmad, 

dauZleveli Zalis qveS unda moiazrebodes movlena, romelic araa winaswar progno-

zirebadi, 18  momdinareobs gare faqtorebidan da amasTan - uCveuloa. 19  mogvianebiT, 

dauZleveli Zalis ganmarteba ganaviTara frankfurtis miwis umaRlesma sasamarTlom 

da diuseldorfis miwis umaRlesma sasamarTlom. 

frankfurtis miwis umaRlesi sasamarTlos ganmartebis Tanaxmad, dauZleveli Zala 

maSinaa saxeze, rodesac zianis gamomwvevi movlena zemoqmedebs garedan da, 

Sesabamisad, mis safuZvels ar warmoadgens im nivTisa Tu sagnis buneba, romelsac 

safrTxe eqmneba (obieqturi winapiroba). amasTan, saTanado Zalisxmevis SemTxvevaSic 

ki ara mxolod Sedegis Tavidan acileba, aramed misi arasazianod gadaqcevac ki 

SeuZlebelia (subieqturi winapiroba).20 diuseldorfis miwis umaRlesi sasamarTlos 

ganmartebiT ki forsmaJori aris gare faqtorebidan (stiqiuri movlenebi) momavali 

an mesame pirTa qmedebiT gamowveuli, an maTgan momdinare movlena, romlis 

winaswarmetyveleba adamianis warmosaxvis, gamocdilebis an ekonomikuri Sefasebis 

safuZvelze SeuZlebelia. forsmaJori ar warmoadgens iseT movlenas, romelic misi 

xSiri xasiaTis gamo, xelSekrulebis dadebis dros mxares SeuZlia gaiTvaliswinos.21 

aRniSnuli sasamarTlo praqtikis safuZvelze SesaZlebelia gamoiyos ramdenime 

mniSvnelovani niSani, romelic forsmaJorul movlenas unda axasiaTebdes. kerZod, 

forsmaJori aris movlena: 

 romelic momdinareobs garedan; 

 araordinaluria; 

 romelic an romlisgan gamowveuli Sedegi dauZlevelia da misi Tavidan 

acileba SeuZlebelia; 

 romelsac ara aqvs xSiri xasiaTi da aqedan gamomdinare, araprognozirebadia.  

aRniSnuli formulis sirTule aSkaraa. zemoT mocemuli germaniis federaluri 

sasamarTloebis ganmartebebi, mraval SekiTxvas badebs. aris Tu ara TiToeuli 

                                                           
16 germaniis samoqalaqo kodeqsis (BGB) 206-e, 651-e, 701-e muxlebi. 
17 Beck'scher Online-Kommentar VOB Teil B, Niemöller, §7 Rn.19-20. Verlag C.H. Beck München, 7. 

Aufl., 2007.  
18  formulirebas dauZleveli Zalis araprognozirebadobis Taobaze pirvelad vxvdebiT 

germaniis raixis sasamarTlos 1920 wlis 13 dekembris gadawyvetilebaSi, aseve RGZ 101 94,95, 

4.3.1922, RGZ vom 4.3.1922 104,150,151. 22.12.1955, sadazRvevo samarTali 1956 84,85, OLG 

München 16.01.1974. 
19 RG vom 23.9.1918, RGZ 93 305 ff (Verschüttung von Bahngleisen durch Felssturz ist bahnintern, wenn 

nicht unmittelbar von Durchfahrt des Zuges), RGZ 110 209, 211 ff.  
20 BGH, Urt. v. 15. Oktober 2002 - X ZR 147/01 - OLG Frankfurt am Main, LG Frankfurt am Main. 
21 BGH Urt. V. 16. April 2002-X ZR 17/01- OLG Düsseldorf. LG Kleve. 
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punqtis arseboba aucilebeli winapiroba imisa, rom movlena dauZleveli Zalis 

doqtrinis qveS moeqces? aRniSnulis garda, sainteresoa, romeli movlena unda iqnes 

miCneuli araprognozirebadad, an winaswar ganWvretadad, winaswar ra kriteriumebiT 

unda Sefasdes igi kontrahentebis mier, ra gansazRvravs movlenis sixSires, 

SesaZlebelia Tu ara dauZlevel Zalad iqnes miCneuli movlena maSinac ki, rodesac 

misi winaswar prognozireba da ganWvreta garkveulwilad SesaZlebeli iyo da a.S.22 

dauZleveli Zala – garedan momdinare movlena (wminda obieqturi riski). 

germaniis sasamarTloebi movlenis dauZlevel Zalad miCnevisaTvis aucilebel 

winapirobad gansazRvraven mis garedan momdinareobas, garegan zemoqmedebas. magaliTad, 

forsmaJorad ver iqneba miCneuli SemTxveva, rodesac mogzauroba samogzauro 

saagentosTvis ararentabeluria monawileTa simciris gamo,23 sastumros personalis 

gaficva da a.S. am SemTxvevaSi, valdebulebis Sesrulebis Semaferxebeli garemoebebi 

momdinareobs uSualod organizaciis an konkretuli RonisZiebis organizatorisagan. 

garegani zemoqmedebis winapiroba gamoricxavs yovelgvari Sidasawarmoo movlenis 

miCnevas dauZlevel Zalad, Tundac igi atarebdes forsmaJorisTvis damaxasiaTebel 

sxva niSnebs, magaliTad, Tavidan aridebis SeuZleblobas an araordinalurobas. 

germanul samarTalSi damkvidrebuli praqtika wminda obieqturi riskis arsebobis 

Sesaxeb ar aris aRiarebuli zogierTi sxva qveynis mier.24 

dauZleveli Zalis araordinaluroba. marTlmsajulebaSi gamoyenebuli for-

mulirebis mixedviT, movlenis mxolod garedan momdinareoba ar SeiZleba gaxdes 

safuZveli imisa, rom igi imTaviTve aRiarebul iqnes dauZlevel Zalad. am niSanTan 

erTad, mas aucileblad unda axasiaTebdes araordinaluroba (uCveulo xasiaTi). 

dauZleveli Zala araa movlena, romelic `gansazRvruli sixSiriT~ an mudmivad 

xdeba.25 msgavsi iSviaTi movlenebi da maTi Sedegebi mewarmis an konkretul sferoSi 

momuSave piris mier, rogorc wesi, saqmianobis procesSi mxedvelobaSi miiReba da 

aseT movlenebze mewarmes ar SeuZlia apelireba, rogorc zianis anazRaurebisagan 

gaTavisuflebis safuZvelze, Tundac mas aranairi brali miuZRodes mis gamowvevaSi.26 

sabolood, forsmaJoruli da araforsmaJoruli garemoebebis gamijvna imis mixedviT 

unda moxdes, saqme exeba araordinalur, uCveulo, Tu imgvar movlenas, romelic, 

ubralod, iSviaTad xdeba. amgvari gamijvna aucilebelia, raTa sworad ganisazRvros 

pasuxismgebeli mxare, romelsac yvelaze adre SeeZlo riskis gamoricxva prevenciuli 

zomebis gamoyenebiT. 

garegani movlenis an am movlenisagan gamowveuli Sedegis dauZleveli buneba da 

misi Tavidan acilebis SeuZlebloba. imisaTvis, rom movlena mikuTvnebul iqnes 

forsmaJors, germaniis sasamarTloebis ganmartebis Tanaxmad, saWiroa gare movlenis 

an misi Sedegis Tavidan acileba gonivrul farglebSi gaweuli Zalisxmevis 

safuZvelze SeuZlebeli iyos, anu movlenis Tavidan acilebis SeuZlebloba mxolod 

maSin dgeba, rodesac adamianis SesaZleblobis farglebSi ganxorcielebulia yvela 

                                                           
22 Temporini H., Aufstieg und Niedergang der römischen Welt: Geschichte und Kultur Roms im Spiegel der 

neueren Forschung, Bd.1-3, Berlin and New York, 1981, 593-597. 
23 Fikentscher W., Heinemann A., Schuldrecht, Germany, 2006, 616. 
24 Temporini H., Aufstieg und Niedergang der römischen Welt: Geschichte und Kultur Roms im Spiegel der 

neueren Forschung, B.1-3, Berlin and New York, 1981, 593. 
25 Temporini H., Aufstieg und Niedergang der römischen Welt: Geschichte und Kultur Roms im Spiegel der 

neueren Forschung, Bd.1-3, Berlin and New York, 1981, 593. ix. citireba: BGH vom 28.2.1975 NJW 

1975, 1597 1598. 
26 OLG München vom 1.12.1977 VerR 1978, 319. 



kerZo samarTlis mimoxilva, #1, 2015 

51 

saWiro RonisZieba da gulisxmierebis miuxedavad, Sedegi mainc ver iqna Tavidan 

acilebuli.  

movlena, romelsac ara aqvs xSiri xasiaTi da aqedan gamomdinare, aris araprog-

nozirebadi. forsmaJoruli garemoebis dadgenisas mniSvnelovania movlenis sixSiris 

dadgena da Sefaseba. kerZod, unda ganisazRvros, ra igulisxmeba movlenis sixSireSi, 

unda arsebobdes Tu ara misi Sefasebis erTiani kriteriumi, ra monacemebs unda 

daeyrdnon mxareebi xelSekrulebis dadebis dros movlenis sixSiris da araprogno-

zirebadobis Sesafaseblad. arsebobs garkveuli, SedarebiT xSiri xasiaTis movlenebi, 

romlebic, zogadi wesis Tanaxmad, dauZlevel Zalas miekuTvneba. Sesabamisad, pasuxi 

SekiTxvaze, Tu ramdenad iSviaTi unda iyos movlena imisaTvis, rom igi dadgomis 

SemTxvevaSi, dauZleveli Zalis doqtrinis qveS moeqces, sakmaod rTuli gasacemia da 

igi Sefasebis sagans warmoadgens. 27  iseTi movlenebi, rogoric omi da miwisZvraa, 

SesaZloa nebismier dros moxdes, magram zogierTi movlenis prognozireba msoflios 

erT nawilSi gacilebiT ufro martivia, vidre meoreSi. yvelaze martivi gza 

imisaTvis, rom xelSekrulebis monawile mxareebma winaswar ganWvriton mosalodneli 

movlenebi, aris zogadi Sefaseba da codna im movlenebisa, romlebic konkretul 

teritoriaze ufro xSirad xdeba, vidre meoreze. magaliTad, axlo aRmosavleTis 

qveynebi – siria, libani, israeli da a.S. miekuTvneba im saxelmwifoTa rigs, sadac 

omis dawyebis safrTxe gacilebiT maRalia, vidre, magaliTad, evropis 

saxelmwifoebSi. aseve, magaliTad, statistikuri monacemebis mixedviT, dedamiwaze 

seismurad yvelaze aqtiuri zona wynari okeanis cecxlovani rkalia, romelic 

moicavs Ciles, meqsikas, iaponias, kanadas, amerikis SeerTebul Statebs, xolo 

aRniSnuli qveynebidan gansakuTrebiT aqtiur zonebad miCneulia iaponia da 

indonezia.28 aqedan gamomdinare, am teritoriaze moqmed xelSemkvrel mxareebs ufro 

martivad SeuZliaT winaswar gaiTvaliswinon da ganWvriton dauZleveli Zala - omi 

an miwisZvra. aRniSnuli movlenebi, maTi sixSiris gamo, konkretuli teritoriisTvis 

SeiZleboda aRar migveCnia araprognozirebadad da winaswar ganuWvretlad da, 

Sesabamisad, dauZlevel Zalad. Tumca, movlenis dauZlevel Zalad Sefasebis 

TvalsazrisiT, germanuli sasamarTlo praqtika sxva mimarTulebiT wavida. 

dResdReobiT dauZleveli ZalisTvis damaxasiaTebeli niSani - `araprognozirebadoba~ 

SedarebiT naklebad gamoiyeneba literaturasa da sasamarTlo praqtikaSi. kerZod, 

abstraqtulad prognozirebadi movlenebic germanuli sasamarTloebis mier 

forsmaJorul movlenebad iqna miCneuli, Tumca es Seexeba mxolod imgvar 

prognozirebad movlenebs, romlis Tavidan acileba adamianis SesaZleblobebs 

scildeba an misi Sedegis Tavidan acileba saTanado Zalisxmevis SemTxvevaSic ki 

SeuZlebelia.29 

zemoT mocemuli niSnebis daxasiaTebis safuZvelze SesaZlebelia dauZleveli 

Zalis definiciis Camoyalibeba – dauZleveli Zalaa gare faqtorebidan an mesame 

pirTa qmedebidan momdinare araordinaluri movlena, romlis prognozireba 

SeuZlebelia an mxolod abstraqtuladaa SesaZlebeli da romlis (an romlis 

Sedegis) Tavidan acileba scildeba adamianis SesaZleblobebs.  

dauZleveli Zalis dros SesaZloa dadges bralis gareSe pasuxismgeblobac, Tu 

konkretul sferoSi momuSave pirs an mewarmes mxedvelobaSi unda mieRo aRniSnuli 

garemoebis dadgomis SesaZlebloba.  

 

                                                           
27 Mckendrick E., Contract Law, Text, Cases and Materials, Third edition, Germany, 2008, 727. 
28 <http://earthquake.usgs.gov/learn/faq/?categoryID=11&faqID=139> [02.01.2013]. 
29 BGH vom 28.2.1975 1975 NJW 1975 1597, 1598. 

http://earthquake.usgs.gov/learn/faq/?categoryID=11&faqID=139


natalia mowoneliZe, valdebulebis Seusrulebloba 
 

52 

3. inglisis kanonmdebloba da sasamarTlo praqtika dauZleveli Zalis Sesaxeb 

 

forsmaJoris cnebis srulyofil ganmartebas arc inglisuri samarTali icnobs. 

dauZleveli Zala aRiniSneba terminebiT - Force-majeure da Act of God.  

dauZleveli Zalis Sinaarsi, sxva qveynebis samarTalTan SedarebiT, inglisur 

samarTalSi yvelaze naTladaa axsnili da Camoyalibebuli, Tumca maTi Teoria 

gansxvavebulia sxva qveynebSi, magaliTad, safrangeTsa da germaniaSi damkvidrebuli 

doqtrinebisgan, romlebic movlenas ganixilaven dauZlevel Zalad im SemTxvevaSi, Tu 

igi garedan momdinareobs, araa ganWvretadi da misi Tavidan arideba SeuZlebelia. 

inglisuri samarTali cdilobs konkretuli niSnebiT ar SezRudos im movlenaTa 

CamonaTvali, romlebic SesaZloa dauZleveli Zalis doqtrinis qveS moeqces da 

xelSekrulebis dadebis dros mxareebs SesaZleblobas aZlevs, TviTon gansazRvron is 

movlenebi, romlebsac am xelSekrulebisaTvis forsmaJoris Zala eqneba.  

SeiZleba gamoiyos forsmaJoris daTqmis sami ZiriTadi komponenti:  

 pirveli da yvelaze mniSvnelovani komponentia im movlenis gansazRvreba, 

romelic forsmaJoris daTqmis amoqmedebas ganapirobebs. ramdenadac inglisur 

samarTalSic ar arsebobs srulyofili Teoria da doqtrina forsmaJoris 

Taobaze da Sesabamisad, `forsmaJori~ iuridiul termins ar warmoadgens
30
. 

saWiroa, yoveli konkretuli xelSekrulebisTvis monawile mxareebma TviTon 

gansazRvron im movlenaTa CamonaTvali, romlebsac isini forsmaJors 

miakuTvneben. movlenebi, romlebic mocemuli iqneba am CamonaTvalSi, rogorc 

wesi, ar eqvemdebareba mxareTa kontrols (mag. stiqiuri movlenebi da omi). 

aRniSnuli movlenebis gansazRvra mxareTa xangrZlivi molaparakebis sagani 

xdeba xolme. TviT movlenebi, romlebic mocemulia forsmaJoris daTqmis 

qveS, iyofa or nawilad: pirveli nawili moicavs specifikur movlenebs da 

maTi CamonaTvali SesaZloa Zalian vrceli iyos; meore nawili Sedgeba 

zogadi debulebebisgan da misi mizania, moicvas is garemoebebi, romlebic ar 

Sedis specifikuri movlenebis CamonaTvalSi. inglisur samarTalSi miCneulia, 

rom forsmaJoris daTqmis SemuSaveba xelSekrulebis momzadebis stadiaze 

mxareebs aZlevs SesaZleblobas, iyvnen moqnilebi da naklebad SezRudulni; 

 meore komponenti moicavs mxaris valdebulebas, Seatyobinos meore mxares 

xelSekrulebiT gansazRvruli forsmaJoruli movlenis (forsmaJoris 

daTqmis qveS arsebuli garemoebis) dadgomis Taobaze; 

 mesame komponenti moicavs forsmaJoris movlenis dadgomis iuridiuli 

Sedegebis gansazRvras.31 

rogorc zemoTqmulidan Cans, inglisuri samarTali momxrea, kontrahentebs 

mieniWoT farTo asparezi xelSekrulebis dadebis dros da TviTon gansazRvron 

movlenaTa CamonaTvali an gaakeTon daTqma im movlenebis Taobaze, romlebsac 

samomavlod forsmaJorad miiCneven. amasTan, konkretul movlenaTa gansazRvra da 

daTqmis gakeTeba kontrahentebs gansakuTrebuli gulisxmierebis valdebulebasac 

akisrebs. inglisuri samarTali cdilobs, movlenaTa winaswari gansazRvriT aaridos 

mxareebs mosalodneli gaugebroba. konkretuli daTqma xelSekrulebaSi miiCneva 

ucvlel pirobad da igi ar SeiZleba Seicvalos xelSekrulebis moqmedebis 

                                                           
30 ix. Mckendrick E., Contract Law, Text, Cases an Materials, Third edition, Germany, 2008, 404. ix. 

citireba: Borthwick (Glasgow), Thomas Ltd v. Faure Fairclough Ltd [1968] Lloyd‟s Rep 16, 28. 
31 Mckendrick E., Contract Law, Text, Cases and Materials, Third edition, Germany, 2008, 404. 



kerZo samarTlis mimoxilva, #1, 2015 

53 

periodSi. 32  amis naTeli magaliTia inglisis saapelacio sasamarTlos 1964 wlis 

gadawyvetileba saqmeze `okeanis tankerebis korporacia sovfraxtis winaaRmdeg - 

mogzauroba indoeTis mimarTulebiT Savi zRvis gavliT~.33 

1956 wlis 8 seqtembers tvirTmflobelsa da gadamzidavs Soris daido 

gadazidvis xelSekruleba. mxareebi xelSekrulebis dadebamde iTvaliswinebdnen im 

garemoebas, rom uaxloes momavalSi SeiZleba daxuruliyo suecis arxi samxedro 

mSeneblobis gamo. xelSekrulebis dadebamde mxareebma ver miaRwies raime saxis 

SeTanxmebas aRniSnuli movlenis Taobaze. Tumca, zogadi daTqma omis Taobaze, 

romelic mocemuli iyo xelSekrulebaSi, ukrZalavda xelSekrulebis mxares (gadamzi-

davs) im zonaSi Securvas, romelSic aqtiurad mimdinareobda saomari moqmedebebi an 

romelic warmoadgenda saxifaTo zonas omis warmoqmnis TvalsazrisiT. gadamzidavma 

suecis arxis port seidSi Secura im dros, rodesac egviptis sahaero Zalebma 

cecxli gaxsnes da teritoria saxifaTo gaxda swored omis Taobaze daTqmis 

Sesabamisad, romelic gaTvaliswinebuli iyo gadazidvis xelSekrulebiT. miuxedavad 

amisa, gemma ganagrZo Sesvla suecis arxSi 1956 wlis 31 oqtombers, sadac igi 

daakaves 1957 wlis ianvramde. mogvianebiT gadamzidavma kompaniam miuTiTa, rom 

xelSekrulebis Sesruleba SeuZlebeli gaxda dauZleveli Zalis gamo da aRniSnulSi 

mas brali ar miuZRoda. tvirTmflobelma ki sarCeli aRZra gadamzidavi kompaniis 

winaaRmdeg xelSekrulebiT nakisri valdebulebis Seusruleblobis gamo da moiTxova 

zianis anazRaureba. sarCeli dakmayofilda. gadawyvetilebaSi aRiniSna, rom mopasuxem 

suecis arxSi SesvliT daarRvia xelSekrulebiT gaTvaliswinebuli zogadi daTqma 

omis Taobaze. 

miuxedavad imisa, rom omi, rogorc mxareTagan damoukidebeli movlena, miekuTvneba 

dauZlevel Zalas, igi am konkretul SemTxvevaSi ver iqneboda ganxiluli 

forsmaJorad da, Sesabamisad, xelSekrulebis Seusruleblobis marTlzomier safuZ-

vlad. mxareebi winaswar iyvnen SeTanxmebuli garemoebebze da maT unda gamoeCinaT 

gansakuTrebuli gulisxmiereba da yuradReba am movlenisadmi. aRniSnuli ki ar 

Seusrulebia gadamzidav kompanias. inglisuri samarTali simkacriT gamoirCeva. aZlevs 

ra mxareebs farTo SesaZleblobas, xelSekrulebiT gansazRvron forsmaJorul 

garemoebaTa CamonaTvali, igi amavdroulad mkacrad zRudavs maT mocemuli daTqmiT. 

 

4. forsmaJori da valdebulebis Seusrulebloba 

 

dResdReobiT msoflioSi adamianTa Soris mravali saxis samarTlebrivi 

urTierToba myardeba, romelTa Sinaarsi imdenad mravalferovania, rom arcerTi 

qveynis kanonmdebels ar ZaluZs yvela maTganis amomwuravad mowesrigeba da maTi 

gankerZoebuli samarTlebrivi regulireba. mxareebi kerZo nebis avtonomiis 

farglebSi deben xelSekrulebebs da asruleben aqedan warmoSobil valdebulebebs 

samarTlis zogadi normebis da urTierTSeTanxmebis safuZvelze. miuxedavad imisa, 

rom xelSekruleba sazogadoebrivi wesrigis Camoyalibebis erT-erT saSualebas 

                                                           
32 Ocean Tramp Tankers Corporation V/O Souvfracht, The Eugenia [1964] 2 The Eugenia QB, Court of 

Appeal. 
33 Mckendrick E., Contract Law, Text, Cases and Materials, Third edition, Germany, 2008, 403. ix. citi-

reba: Edwinton Comertial Corporation, Global Tradeways Ltsd v. Tsavliris Russ (The „Sea Angel‟)[2007] 

EWCA Civ 547, [127]. 
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warmoadgens,34 igi araa sruli garanti imisa, rom yvela valdebuleba xelSekrule-

bis Sesabamisad Sesruldeba. aqedan gamomdinare, kontrahentebi iTvaliswineben imasac, 

rom xelSekrulebis moqmedebis periodSi sxvadasxva safuZvliT valdebuleba 

SesaZloa ar an ver Sesruldes, an arajerovnad Sesruldes. Sesabamisad, imisaTvis, 

rom mxareebma urTierTobis ama Tu im etapze Tavidan aicilon mosalodneli 

problemebi, kanonmdebeli da xelSekrulebis mxareebi prevenciis sxvadasxva xerxs 

mimarTaven.  

valdebulebis darRveva an Seusrulebloba warmoadgens Sesabamisi zianisaTvis 

pasuxismgeblobis aucilebel winapirobas, Tumca Cndeba kiTxvebi: aris Tu ara 

valdebulebis yovelgvari Seusrulebloba winapiroba imisa, rom dadges samoqalaqo-

samarTlebrivi pasuxismgebloba, romelic saxelmwifoebrivi iZulebis erT-erTi 

formaa da sasamarTlos mier samarTaldamrRvevisaTvis qonebrivi sanqciis dawesebiT 

gamoixateba? 35  SesaZlebelia Tu ara arsebobdes samoqalaqosamarTlebrivi pasu-

xismgeblobisaTvis gaTvaliswinebuli winapirobebi, rogoricaa damrRvevis marTlsawi-

naaRmdego qmedeba, mizezobrivi kavSiri qmedebasa da damdgar Sedegs Soris da 

samarTlebrivi brali, magram ar dadges piris samoqalaqosamarTlebrivi 

pasuxismgebloba? an piriqiT, ar arsebobdes piris brali, magram valdebulebiTsamar-

Tlebrivi urTierTobis darRvevis gamo mainc dadges zianis anazRaurebis 

valdebuleba an samoqalaqo kodeqsiT gaTvaliswinebuli sxva saxis pasuxismgebloba?  

yvela Tanamedrove samarTlebriv sistemaSi valdebulebis Sesruleba erT-erT 

mniSvnelovan samarTlebriv instituts warmoadgens. valdebulebis Seusrulebloba 

samoqalaqo brunvisaTvis normaluri riskia, 36  magram xelSekrulebis mxareebs xel-

Sekrulebis moqmedebis nebismier stadiaze unda axsovdeT principi - 

„xelSekrulebebi unda Sesruldes~ (“pacta sunt servanda”), romelic samoqalaqo 

samarTalsa da saerTaSoriso samarTalSi erTgulebis princips gulisxmobs 37 . 

„urTierTval-debulebaTa normaluri realizacia irRveva, rodesac erTi mxare 

mizezebisagan damoukideblad xelSekrulebas srulad ar asrulebs, asrulebs 

dagvianebiT, asrulebs mxareebis mier SeuTanxmebel adgilas an asrulebs sxvagvarad, 

vidre es gaTvaliswinebuli iyo SeTanxmebiT. aRniSnul movlenebs gamoxataven cnebiT 

– „xelSekrulebis darRveva~. igi moicavs rogorc valdebulebis Seusruleblobas, 

ise nebismier imgvar Sesrulebas, romelic srulad ar Seesatyviseba xelSekrulebiT 

gaTvaliswinebul moTxovnebs. 38  swored amitom, sxvadasxva qveynis kanonmdebloba 

dResac aqtiurad iyenebs daTqmas, romlis Tanaxmad, xelSekruleba unda Sesruldes 

jerovnad, keTilsindisierad, daTqmul drosa da adgilas. aRniSnuli principi 

saTaves iRebs jer kidev romis samarTlidan da Tanamedrove samarTlis erT-erT 

umniSvnelovanes debulebas warmoadgens. amgvari norma mocemulia germaniis 39 , 

                                                           
34 Remien O., Beitrag zum ausländischen und internationalen Privatrecht, Zwingende Vertragsrecht und 

Grundfreiheiten des EG-Vertrages, Max-Planck Institut für ausländischen und internationalen Privatrecht, 

Würzburg, 2003, 12. ix. citireba: Larenz, Vertrag und Unrecht I, 1936 ff. 
35 Суханов Е. А., Гражданскoe Право, Том I, Второе Издание, 2003, 431. 
36 qoCaSvili q., brali, rogorc samoqalaqosamarTlebrivi pasuxismgeblobis piroba, samarTlis 

Jurnali, №2, 2009, 80. 
37 kapanaZe n., kvaWaZe m., laTinur-qarTuli iuridiuli leqsikoni, l. Wanturiasa da m. tabiZis 

redaqtorobiT, Tbilisi, 2008, 86. 
38 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 177. 
39 germaniis samoqalaqo kodeqsis (BGB) 242-15-e muxlebi. 
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avstriis40 da Sveicariis41 samoqalaqo kodeqsebSi. saqarTvelos samoqalaqo kodeqsi 

Sesabamis debulebas ganamtkicebs 361-e muxliT da igi yvela samarTalurTierTobis 

Tanamdevi principia. 

kanonmdebeli akonkretebs, rom valdebulebis Seusrulebloba ar gulisxmobs 

mxolod movalis iseT qmedebas, romelic erTmniSvnelovnad ar Seesabameba 

valdebulebaTa wresa da valdebulebiT urTierTobas. 42  valdebulebis darRveva 

SeiZleba gamoixatos ara mxolod SeusruleblobiT, aramed arajerovan 

SesrulebiTac. jerovani Sesruleba ki gulisxmobs movalis mier im moTxovnaTa 

ganuxrelad dacvas, romlebic dakavSirebulia Sesrulebis saganTan.43  

zogierT SemTxvevaSi kontrahentebis mier zemoT mocemuli principis dacvis 

realuri SesaZlebloba aRar arsebobs. xelSekrulebiT an kanoniT gansazRvruli 

garemoebebis dadgomis SemTxvevaSi, mxareTa SeTanxmebis Sesabamisad, xdeba mxareTa 

avtomaturad gaTavisufleba nakisri valdebulebis Sesrulebisagan. amgvari garemoeba 

gansakuTrebiT xSirad ukavSirdeba dauZlevel Zalas. bankebis an sxva kerZo 

kompaniebis xelSekrulebebis standartul pirobebSi xSiria daTqma, romelic 

valdebulebis Sesrulebisgan da samoqalaqosamarTlebrivi pasuxismgeblobisgan 

gaTavisuflebis winapirobad swored dauZlevel Zalas gansazRvravs. magaliTad, 

saqarTveloSi moqmedi erT-erTi bankis xelSekrulebaSi, romelic fizikuri piris 

sabanko angariSebis warmoebas Seexeba, aRniSnulia: `mxareebi Tavisufldebian 

pasuxismgeblobisgan xelSekrulebiT nakisri valdebulebebis Seusruleblobis gamo, 

Tu es garemoebebi gamowveulia dauZleveli (gadaulaxavi) Zalis zemoqmedebiT, 

kerZod: wyaldidobiT, miwisZvriT, xanZriT, gaficviT, samxedro moqmedebiT, blokadiT, 

saxelmwifo organoebis aqtiT an qmedebiT da sxva (forsmaJoruli garemoebebi). 

forsmaJoruli garemoebis dadgomisas mxareebi valdebulni arian, dauyovnebliv 

Seatyobinon amis Sesaxeb meore mxares. mxareebis mier xelSekrulebiT nakisri 

valdebulebebis Sesruleba gadaideba forsmaJoruli garemoebebis likvidaciamde.~44  

zemoT moyvanili normis msgavsia saqarTveloSi dadebul xelSekrulebaTa 

Sesabamisi debulebebis didi nawili da isini srulyofilad ar gamoxatavs 

dauZleveli Zalis arss. amgvari normebidan gamomdinare, saxelSekrulebo 

urTierTobis dros mxareTa mier dauZleveli Zalis aRqma da xelSekrulebisadmi 

misadageba arasworad xdeba. zemoT moyvanili xelSekrulebis me-6 muxlis me-6 

qvepunqtis daTqma mxares erTmniSvnelovnad aniWebs uflebas, gaTavisufldes nakisri 

valdebulebis Sesrulebisagan im SemTxvevaSic ki, rodesac, marTalia, forsmaJoruli 

movlena (magaliTad, omi) valdebulebis Sesrulebis teritoriaze viTardeba, magram 

igi realurad mxares ar uSlis xels nakisri valdebulebis SesrulebaSi. aqedan 

gamomdinare, Cndeba kiTxva: samarTlebrivad ramdenad gamarTlebulia dauZleveli 

Zalis dros movalis avtomaturad gaTavisufleba valdebulebis Sesrulebisagan? 

  

                                                           
40 avstriis samoqalaqo kodeqsis (ABGB) 914-e muxli. 
41 Sveicariis samoqalaqo kodeqsis (ZGB) me-2 muxlis 1-li abzaci. 
42  maCalaZe s., zianis anazRaureba valdebulebis darRvevisas (saqarTvelosa da germaniis 

kanonmdeblobaTa SedarebiTi analizi), qarTulis samarTlis momoxilva, specialuri gamocema, 

2004, 74. 
43 foTis saqalaqo sasamarTlos 2010 wlis 27 aprilis gadawyvetileba №13/12. 
44 <http://bta.ge/data/file_db/agreement/fizikuri_pirebis_xelshekruleba.pdf> [13.02.2013]. 

http://bta.ge/data/file_db/agreement/fizikuri_pirebis_xelshekruleba.pdf
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5. valdebulebis Seusruleblobis samarTlebrivi Sedegebi forsmaJoris dros 

 

rogorc aRiniSna, zogadi principi - `xelSekruleba unda Sesruldes~ (”Pacta sunt 

servanda”) - gulisxmobs, rom valdebuleba unda Sesruldes. amasTan, amave principis 

Tanaxmad, valdebuleba unda Sesruldes jerovnad, keTilsindisierad, daTqmul drosa 

da adgilas. Tumca, es moTxovna yovelTvis ver an araa daculi xelSekrulebis 

subieqtebis mier. sxvadasxva garemoebebidan gamomdinare, valdebuleba ar an ver 

sruldeba, an valdebulebis Sesruleba gadaideba xolme garkveuli droiT. 

Sesrulebis farglebs literaturaSi, zogadad, sam samarTlebriv institutad yofen:  

 xelSekrulebis safuZvlis moSla; 

 Sesrulebis garTuleba; 

 SeuZlebloba.
45
  

xSirad forsmaJors aigiveben valdebulebis Sesrulebis SeuZleblobasTan, Tumca 

mosazreba SeuZleblobisa da dauZleveli Zalis ekvivalenturobis Sesaxeb mcdaria.46 

SeuZlebloba SesaZloa gamowveuli iyos rogorc obieqturi (omi, stiqiuri 

ubedureba da a.S.), ise subieqturi mizeziT (pirovnuli faqtori, nivTis ganadgureba 

da a.S.). am mizezebis dadgena mniSvnelovania, vinaidan misgan gamomdinareobs 

valdebulebis darRvevis Sedegebi da gansazRvra imisa, Tu ra daekisreba movales 

valdebulebis darRvevisaTvis da rogor aRdgeba kreditoris uflebebi. 

dauZleveli Zalis gansakuTrebuloba saxelSekrulebo samarTalSi imiT 

gamoixateba, rom igi gansxvavebul reJims awesebs valdebulebis Seusruleblobisa-

Tvis. marTalia, saqarTvelos samoqalaqo kodeqsSi araa mocemuli normebi, romlebic 

Sesrulebis garTulebis da SeuZleblobis dros damdgar samarTlebriv Sedegs 

srulyofilad moawesrigebda, magram calsaxaa, rom, Tu valdebulebis Sesrulebis 

SeuZlebloba dauZleveli Zalidan gamomdinareobs, mxares pasuxismgebloba ar 

ekisreba. amis upirvelesi safuZveli isaa, rom xelSekrulebis SesrulebisaTvis 

xelSemSleli garemoebis gamowvevaSi da damdgar SedegSi mas brali ar miuZRvis, 

xolo principi - `ar arsebobs pasuxismgebloba bralis gareSe~, romelic jer kidev 

XIX saukunis bolos uryevad batonobda germaniaSi, safrangeTsa da saerTo 

samarTlis qveynebSi, 47  aqtiuradaa ganmtkicebuli saqarTvelos samoqalaqo 

kodeqsSic.48  

mizanSewonilia imis gaTvaliswineba, rom forsmaJoruli garemoebis arseboba ar 

unda iqnes miCneuli avtomaturad pasuxismgeblobisagan gaTavisuflebis safuZvlad. im 

SemTxvevaSi, Tu SeuZlebloba droebiT xasiaTs atarebs, movale pasuxismgeblobisgan 

gaTavisufldeba mxolod im droisaTvis, ra drois ganmavlobaSic valdebulebis 

Sesruleba SeuZlebelia. gasaTvaliswinebelia is garemoebac, rom dauZleveli Zalis, 

magaliTad, omis dasruleba konkretuli subieqtisaTvis forsmaJoruli mdgomareobi-

dan avtomaturad gamosvlas ar niSnavs. magaliTad, rkinigza, romelic saomari 

mdgomareobis gamo Caketili iyo da omis dasrulebis Semdegac ar aRdga, mxarisaTvis 

                                                           
45 vaSakiZe g., samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, Tbilisi, 2010, 94. 

ix. citireba: Schwarze, Ronald, Unmöglichkeit und ähnliche Leistungshindernisse in neuen 

Leistungsstörungsrecht, Jura 2002, 73.  
46 vaSakiZe g., samoqalaqo kodeqsis garTulebul valdebulebaTa sistema, Tbilisi, 2010, 103. 
47 cvaigerti k., kotci h., SedarebiTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, 

tomi II, e. sumbaTaSvilis Targmani, T. niniZis redaqtorobiT, Tbilisi, 2001, 338. 
48 saqarTvelos samoqalaqo kodeqsis 401-e da 407-e muxlebi. 
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kvlav dabrkolebas warmoadgens valdebulebis Sesrulebis TvalsazrisiT, amitom 

mxares SeuZlia daasabuTos, rom misTvis dauZleveli mdgomareoba kvlav grZeldeba. 

zemoTqmulidan gamomdinare, calsaxaa, rom samoqalaqo kodeqsi ar iTvaliswinebs 

araviTar pasuxismgeblobas dauZleveli Zalis dros valdebulebis Seusruleblobis 

an Sesrulebis droebiT SeuZleblobisaTvis. es ukanaskneli naklebad mtkivneulia, 

radgan valdebulebis Sesrulebis SesaZleblobisTanave movales ekisreba Sesrulebis 

valdebuleba, Tumca sainteresoa, rogor SeiZleba daicvas Tavi pirma, romlis winaSe 

nakisri valdebuleba, dauZleveli Zalis gamo, veRar Sesruldeba an dagvianebiT 

Sesrulebuli valdebulebisadmi pirs ara aqvs interesi. aRniSnuli faqtis uamravi 

magaliTi arsebobs. gansakuTrebiT aqtualuri iyo dauZleveli Zalis dros 

valdebulebis Seusruleblobis sakiTxi 2010 wlis gazafxulze, rodesac islandiaSi 

amofrqveuli vulkanis Sedegad mTels evropaSi gadaido frenebi. mgzavrTa didi 

nawilis interesi, daniSnulebis punqtamde droulad Causvlelobis gamo, sxvadasxva 

safrTxis qveS dadga - warmoiSva Sromis xelSekrulebis moSlis, mesame pirTa winaSe 

nakisri valdebulebis Seusruleblobis safrTxe da a.S. 

rogor unda daicvas sakuTari interesi mgzavrma, rodesac aviakompania, 

dauZleveli Zalis gamo, mis winaSe nakisr valdebulebas ver asrulebs, Tavad 

mgzavrs ki mesame pirebis winaSe nakisri aqvs valdebuleba, romlis Sesrulebis 

droc dadga. magaliTisaTvis, warmovidginoT SemTxveva, rodesac cnobili pianisti mi-

emgzavreba erTi qveynidan meoreSi koncertis Casatareblad, romlis bileTebic ukve 

gayidulia. aRniSnul SemTxvevaSi aviareisis gadadeba bevr samarTlebriv problemas 

warmoSobs ara mxolod urTierTobis ori subieqtisTvis, aramed mesame pirebisTvisac. 

kanonmdeblis mier dauZleveli Zalis dros piris avtomaturi gaTavisufleba 

Sesrulebisagan samarTliani araa. Tavis mxriv, dauZleveli Zalis qveS myof mxares 

unda daekisros garkveuli valdebuleba. mizanSewonilia, xelSekrulebis specifikidan 

gamomdinare, TiToeulma mxarem gainawilos pasuxismgebloba da ziani, romelic 

forsmaJoris dros warmoiSoba. magaliTad, mxares daekisros valdebuleba, ukan 

daabrunos miRebuli Sesruleba, aviakompaniam gadaxdili bileTis Tanxa, fotografma 

Sesasrulebeli samuSaosTvis winaswar miRebuli gasamrjelo da sxv., Tumca zianis 

anazRaureba gamoricxulia, radgan dauZleveli Zalis arsi ar aZlevs kreditors 

uflebas, moiTxovos zianis anazRaureba da, albaT, swored es faqtori ganapirobebs 

saxelSekrulebo urTierTobebSi forsmaJoris gansakuTrebulobas.  

 

daskvna 

 

saqarTvelos kanonmdeblobisa da praqtikis analizma warmoaCina mTeli rigi 

xarvezebi, romlebic dauZleveli Zalis samarTlebriv mowesrigebas ukavSirdeba. val-

debulebiTsamarTlebrivi urTierTobebis myari samarTlebrivi uzrunvelyofisaTvis da 

mxareTa uflebebis dasacavad mizanSewonilia, saqarTvelos kanonmdeblobiT SedarebiT 

mkafiod mowesrigdes forsmaJoris arsi da iuridiuli Sedegebi. kanonmdeblobis 

daxvewis procesSi mizanSewonilia sazRvargareTis qveynebis, maT Soris, germaniisa da 

inglisis gamocdilebis gaziareba.  

kvlevis safuZvelze SesaZlebelia, gansakuTrebuli mniSvnelobis mqone sakiTxebis 

gamokveTa, romlebic ukeTes samarTlebriv mowesrigebas saWiroebs:  

kanonmdeblobiT unda ganisazRvros dauZleveli Zalis SedarebiT mkafio defini-

cia. germanuli da inglisuri gamocdilebis gaTvaliswinebiT aRniSnuli definicia 

unda daefuZnos Semdeg ZiriTad niSnebs: forsmaJori aris garedan – bunebrivi da 

politikuri kataklizmebidan an mesame pirTa qmedebidan (m.S. xelisuflebis 
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aqtebidan) momdinare movlena; forsmaJori Tavisi bunebiT aris araordinaluri, 

iSviaTi da Sesabamisad, araprognozirebadi, an mxolod abstraqtulad prognozire-

badi movlena; forsmaJoruli movlenis an misi negatiuri Sedegis Tavidan arideba 

scildeba adamianis SesaZleblobebs. mizanSewonilia, dauZleveli Zalis cneba 

ganisazRvros ara mxolod dargobrivi sakanonmdeblo aqtebiT, aramed saqarTvelos 

samoqalaqo kodeqsiTac.  

kanonmdeblobiT mkafiod unda mowesrigdes forsmaJoris iuridiuli Sedegebi 

valdebulebiTsamarTlebrivi urTierTobebisaTvis. kerZod, unda ganisazRvros, rom 

forsmaJoruli movlenis dadgoma ar warmoadgens valdebulebis Sesrulebisgan 

gaTavisuflebis an Sesrulebis gadavadebis apriorul safuZvels, Tundac amas 

iTvaliswinebdes mxareTa mier dadebuli xelSekruleba. dauZlevelma garemoebam 

mxolod im SemTxvevaSi SeiZleba ganapirobos amgvari Sedegi, Tu arsebobs 

mizezobrivi kavSiri forsmaJorul movlenasa da xelSekrulebis Sesabamisad 

valdebulebis Sesrulebis SeuZleblobas Soris.  

saqarTvelos kanonmdeblobis amgvari saxiT daxvewa mniSvnelovan wvlils Seitans 

samarTlebrivi usafrTxoebis principis uzrunvelyofaSi da Seqmnis valdebulebiTsa-

marTlebrivi urTierTobebis monawileTa uflebebisa da interesebis dacvis myar 

garantiebs forsmaJoruli movlenebis dadgomis SemTxvevaSi. 
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dokumenturi akreditivis samarTlebrivi mowesrigeba  

saqarTvelos kanonmdeblobis mixedviT da misi Sesabami-

soba saerTaSoriso savaWro CveulebebTan 

 

simoni takaSvili* 

 

Sesavali 

 

Tanamedrove sabazro ekonomikis ganviTarebis mzard pirobebSi ufro metad izr-

deba im saxelSekrulebosamarTlebriv urTierTobaTa ricxvi, sadac xelSemkvrel 

mxareebs sxvadasxva qveynis samarTalsubieqtebi warmoadgenen. xSir SemTxvevaSi isini 

TavianT saqmianobas erTmaneTisgan sakmaod Sors axorcieleben da erTmaneTTan mxo-

lod saqmiani urTierToba akavSirebT. Sesabamisad, ganviTarebuli qveynebis umravle-

soba cdilobs Seqmnas iseTi sakanonmdeblo normebi, romlebic, erTi mxriv, saxelSe-

krulebo urTierTobis monawileebs daicavs da, meore mxriv, samoqalaqosamarTlebri-

vi riskebis, romlebic zogadad samoqalaqosamarTlebrivi urTierTobebisaTvisaa da-

maxasiaTebeli, minimumamde Semcirebas Seuwyobs xels. es ukanasknelia is ZiriTadi 

mizani, risTvisac sxvadasxva saxis unificirebuli saerTaSoriso aqtebi da Cveule-

bebi iqmneba. swored isini uwyobs xels mxareTa Soris samarTliani balansis dacvasa 

da biznes riskebis sworad ganawilebas. bolo aTwleulis ganmavlobaSi saerTaSori-

so biznes urTierTobebi arsebiTad icvleba da viTardeba. mewarmeebs uwevT im sax-

elSekrulebo, politikuri da gadaxdisuunarobis mosalodneli riskebis Sefaseba, 

romlebic zogadad globalur biznesurTierTobebs axasiaTebs.1 Tanamedrove saxelSe-

krulebo samarTalSi mravladaa iseTi saxis saxlSekrulebo urTierTobebi, romleb-

ic rogorc kreditoris, ise debitorisaTvis sakmaod riskiania. naSromis upirates 

mizans swored iseTi saxelSekrulebosamarTlebrivi urTierTobis ganxilva warmoad-

gens, rogoricaa dokumenturi akreditivi. 2 naSromis ZiriTad nawilSi dokumenturi 

akreditivis momwesrigebeli qarTuli kanonmdebloba da misi analizi iqneba warmod-

genili. yuradReba gamaxvildeba saerTaSoriso praqtikiTa da saerTaSoriso savaWro 

palatis mier Camoyalibebul wesebsa da maT mniSvnelobaze saxelSekrulebo riskebis 

Semcirebis WrilSi. naSromis bolos ki mocemuli iqneba is sakanonmdeblo rekomen-

daciebi, romlebic sasurvelia, qarTul kanonmdeblobaSi iqnes gaTvaliswinebuli. 

 

1. dokumenturi akreditivi, rogorc angariSsworebis forma 

 

dokumenturi akreditivi, rogorc angariSsworebis forma, SesaZloa gamoyenebul 

iqnes qveynis SigniT moqmed rezident kompaniebs Soris da saerTaSoriso savaWro 

urTierTobebSi anagariSsworebisas.3 `angariSsworebis forma – es aris sagadasaxado 

da saqonelgamkargavi dokumentebis gaformebis, gadacemis, damuSavebis, aseve gadaxdis 

                                                           
*  samarTlis bakalavri (Tsu), magistranti (Tsu). 
1 Pietrzak L., Sloping in the Right Direction: A First Look at the UCP 600 and the New Standards as Ap-

plied to Voest-Alpine, Asper Review of International Business and Trade Law, 2007. 

ix.<http://www.lexisnexis.com/hottopics/lnacademic/> [20.07.2013]. 
2 saqarTvelos samoqalaqo kodeqsis 876-e muxlSi miTiTebulia `dokumentaluri akreditivi,~ 

rac araswor terminad unda iqnes miCneuli, radgan ufro sworia `dokumenturi akreditivi~. 

amasTan dakavSirebiT ix.gabisonia z., sabanko samarTali, Tbilisi, 2012, 215. 
3 gabisonia z., sabanko samarTali, Tbilisi, 2012, 214. 

http://www.lexisnexis.com/hottopics/lnacademic/
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ganxorcielebis istoriulad Camoyalibebuli saerTaSoriso praqtika.~4 saerTaSori-

so angariSsworebaSi angariSsworebis gadaricxviTma da sainkaso formam didi gavr-

celeba pova, Tumca akreditivebis wili ufro naklebia. amis miuxedavad, swored 

dokumenturi akreditivebi 5  uzrunvelyofs saeqsporto sargeblis droul miRebas, 

e.i. eqsportioris interesebs pasuxobs.6 mxareebi, romlebic xSirad sxvadasxva qveya-

nasa da kontinentze axorcieleben saqmianobas, Tanxmdebian iseT saangariSsworebo 

formebze, romlebic metnaklebad dabalansebuli saxelSekrulebo riskebis mqonea. 

`unaRdo angariSsworebis konkretuli formis SerCeva, romlis safuZvelzec moxdeba 

angariSsworeba saerTaSoriso savaWro xelSekrulebebis mixedviT, mxareTa SeTanxme-

biT ganisazRvreba.~ 7  saerTaSoriso angariSsworebisas eqsportiorisa da importi-

oris fuladi uflebebisa da valdebulebebis ganxorcielebis SedarebiT maRali xa-

risxis garantiad angariSsworebis saakreditivo forma miiCneva.8 swored amitom mxa-

reebi, riskebis Semcirebis mizniT, iseT saerTaSoriso sagadaxdo saSualebaze 

Tanxmdebian, rogoricaa dokumenturi akreditivi.9 igi warmoadgens angariSsworebis 

metad specifikur da qarTuli biznessamarTlis ganviTarebisaTvis metad perspeq-

tiul formas, romelic mTel msoflioSi, rogorc saSinao, ise sagareo urTierTo-

bebSi farTod gamoiyeneba. 10 saerTaSoriso vaWrobaSi dokumenturi akreditivi gavr-

celebuli, xSirad gamoyenebadi da sakmaod daculi sagadaxdo saSualebaa.11 

 

2. dokumenturi akreditivi, rogorc xelSekrulebis saxe 

 

xelSekrulebisa da zogadad valdebulebis Sinaarsis dadgena, upirveles yovlisa, 

mxareTa nebis gamovlenidanda maT Soris arsebuli SeTanxmebiT xdeba. amasTan, mxo-

lod mxareTa pirdapir gamoxatuli pirobebi ar Seadgens xelSekrulebis, valdebu-

lebis Sinaarss. am ukanasknelis dadgenisas mniSvneloba eniWeba gamoxatuli nebis 

ganmartebasa da im sakanonmdeblo normebis moTxovnebs, romlebic xelSekrulebiT 

dadgenili urTierTobis mowesrigebisakenaa mimarTuli. 12 `dokumentaluri akrediti-

vis SeTanxmeba xdeba myidvelsa da gamyidvels Soris dadebuli xelSekrulebiT, ro-

                                                           
4 zambaxiZe T., dokumenturi akreditivi - saerTaSoriso angariSsworebis prioritetuli for-

ma, qarTuli samarTlis mimoxilva, 5/1-2002, 74. 
5 akreditivi germanuli warnoSobis terminia da zogadad niSnavs uflebamosilebis miniWebas 

gansazRvruli moqmedebis gansaxorcieleblad. ix. Sengelia r., safinanso samarTali, zogadi 

nawili, Tbilisi, 2004, 493. 
6  ix. CxikvaZe q.,dokumentaluri akreditivis samarTlebrivi regulireba (SedarebiT-

samarTlebrivi kvleva), samagistro naSromi, Tsu, Tbilisi, 2011, 36. 
7 zambaxiZe T., dokumenturi akreditivi - saerTaSoriso angariSsworebis prioritetuli for-

ma, qarTuli samarTlis mimoxilva, 5/1-2002,74. 
8 ix. Sengelia r., safinanso samarTali, zogadi nawili, Tbilisi, 2004, 493. 
9 Pietrzak L., Sloping in the Right Direction: A First Look at the UCP 600 and the New Standards as Ap-

plied to Voest-Alpine, Asper Review of International Business and Trade Law, 2007. 

ix.<http://www.lexisnexis.com/hottopics/lnacademic/>[20.07.2013]. 
10 ix. zambaxiZe T., dokumenturi akreditivi – saerTaSoriso angariSsworebis prioritetuli 

forma, Tbilisi, 5/1-2002, 75. 
11 <http://books.google.ge/books?id=7H6Ci2bNlQkC&pg=PA191&lpg=PA191&dq=letter+of+credit+in+ge

rman+law&source=bl&ots=HOyWIXkWNt&sig=x_27fikBQaK6YItUsRs496hEgN4&hl=ka&sa=X&ei=af

TdULjfNpL04QSCwIGgDA&ved=0CDUQ6AEwAg#v=onepage&q=letter%20of%20credit%20in%20ger

man%20law&f=false> [20.07.2013]. 
12 ix. WeWelaSvili z., saxelSekrulebo samarTali (SedarebiTsamarTlebrivi kvleva ZiriTadad 

qarTuli samarTlis safuZvelze), meore gamocema, Tbilisi, 2010, 73. 

http://www.lexisnexis.com/hottopics/lnacademic/
http://books.google.ge/books?id=7H6Ci2bNlQkC&pg=PA191&lpg=PA191&dq=letter+of+credit+in+german+law&source=bl&ots=HOyWIXkWNt&sig=x_27fikBQaK6YItUsRs496hEgN4&hl=ka&sa=X&ei=afTdULjfNpL04QSCwIGgDA&ved=0CDUQ6AEwAg#v=onepage&q=letter%20of%20credit%20in%20german%20law&f=false
http://books.google.ge/books?id=7H6Ci2bNlQkC&pg=PA191&lpg=PA191&dq=letter+of+credit+in+german+law&source=bl&ots=HOyWIXkWNt&sig=x_27fikBQaK6YItUsRs496hEgN4&hl=ka&sa=X&ei=afTdULjfNpL04QSCwIGgDA&ved=0CDUQ6AEwAg#v=onepage&q=letter%20of%20credit%20in%20german%20law&f=false
http://books.google.ge/books?id=7H6Ci2bNlQkC&pg=PA191&lpg=PA191&dq=letter+of+credit+in+german+law&source=bl&ots=HOyWIXkWNt&sig=x_27fikBQaK6YItUsRs496hEgN4&hl=ka&sa=X&ei=afTdULjfNpL04QSCwIGgDA&ved=0CDUQ6AEwAg#v=onepage&q=letter%20of%20credit%20in%20german%20law&f=false
http://books.google.ge/books?id=7H6Ci2bNlQkC&pg=PA191&lpg=PA191&dq=letter+of+credit+in+german+law&source=bl&ots=HOyWIXkWNt&sig=x_27fikBQaK6YItUsRs496hEgN4&hl=ka&sa=X&ei=afTdULjfNpL04QSCwIGgDA&ved=0CDUQ6AEwAg#v=onepage&q=letter%20of%20credit%20in%20german%20law&f=false
http://books.google.ge/books?id=7H6Ci2bNlQkC&pg=PA191&lpg=PA191&dq=letter+of+credit+in+german+law&source=bl&ots=HOyWIXkWNt&sig=x_27fikBQaK6YItUsRs496hEgN4&hl=ka&sa=X&ei=afTdULjfNpL04QSCwIGgDA&ved=0CDUQ6AEwAg#v=onepage&q=letter%20of%20credit%20in%20german%20law&f=false
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melic warmoadgens akreditivis samarTlebriv safuZvels~. 13 saerTaSorisod aRiare-

buli principebis Tanaxmad, dokumenturi akreditiviT gansazRvrul samarTalur-

TierTobaSi ZiriTadad monawileobs sami mxare da TiTieuli sam gansxvavebuli saxis 

tranzaqcias axorcielebs. esenia: 1) ZiriTadi saqonlis nasyidobis xelSekruleba 

gamyidvelsa da myidvels Soris; 2) SeTanxmeba akreditivis gamxsnel banksa da myid-

vels Soris; 3) bankis valdebuleba, gadauxados gamyidvels dokumentur akreditivSi 

SeTanxmebuli pirobebiT. 14 aRniSnuli valdebulebebidan gamomdinare, mxareebs erTma-

neTTan saxelSekrulebo urTierTobebi akavSirebT. es urTierTobebi ki erTi xelSe-

krulebis calkeul formas warmoadgens, romelsac dokumenturi akreditivi ewodeba 

da romelic saqarTvelos samoqalaqo kodeqsis (SemdgomSi _ ssk) 876-e muxliTaa 

mowesrigebuli. es ukanaskneli xazs usvams akreditivis dokumentur xasiaTs, rac 

gulisxmobs, rom gadaxda akreditivSi miTiTebuli dokumentebis wardgenisa da sxva 

pirobebis Sesrulebis Semdeg warmoebs. satransporto dokumentaciis wardgena akre-

ditivis xelSekrulebisTvis umTavresi maxasiaTebelia, rac, faqtobrivad, mis saxel-

wodebasac ganapirobebs.15 

akreditivi garigebis is saxeobaa, romelic gamijnulia nasyidobis, miwodebis an 

sxva xelSekrulebisagan da dainteresebuli mxareebi angariSsworebas mxolod doku-

mentebis safuZvelze axdenen. 16 mxareebi avlenen nebas, romelic garigebis umTavresi 

elemntia.17 saqonlis myidvelsa da gamyidvels Soris ideba xelSekruleba, romelSic 

mxareebi gadaxdas dokumenturi akreditivis meSveobiT iTvaliswineben. xelSemkvreli 

mxareebi aseve gansazRvraven gamosayenebel samarTals, romelic xSir SemTxvevaSi aris 

UCP. 18  myidveli da misi banki qmnian meore tranzaqciis saxes, sadac banki xsnis 

akreditivs gamyidvelis sasargeblod da myidveli ixdis Tanxas vadis dadgomisTanave. 

dokumenturi akreditivis erTi asli egzavneba beneficiars an beneficiaris banks, 

romelsac konsultanti banki (advising bank) ewodeba. 19 naTelia, rom dokumenturi 

akreditivi Tvis TavSi ramdenime samarTalurTierTobas moicavs, mTlianobaSi ki war-

moadgens xelSekrulebis calkeul saxes, romlis Sesabamisadac xelSemkvreli mxaree-

bi iZenen samoqalaqo uflebebsa da kisruloben valdebulebebs. mniSvnelovania isic, 

rom akreditivi nasyidobis xelSekrulebisgan arsebiTad gansxvavdeba. nasyidobis 

xelSekrulebaSi ori mxarea - gamyidveli da myidveli, xolo akreditivis xelSe-

krulebis Sedegad urTierTobaSi gamyidvelsa da myidvelTan erTad gamxsneli da mo-

                                                           
13  ToTlaZe l., gabriCiZe g., TumaniSvili g., turava p., CaCaniZe e., ganmartebiTi iuridiuli 

leqsikoni, Tbilisi, 2012, 37.  
14 Pietrzak L., Sloping in the Right Direction: A First Look at the UCP 600 and the New Standards as Ap-

plied to Voest-Alpine, Asper Review of International Business and Trade Law, 2007. ix. 

<http://www.lexisnexis.com/hottopics/lnacademic/>[20.07.2013]. 
15 ix. gabisonia z., sabanko samarTali, Tbilisi, 2012, 220. 
16  ix. Sengelia r., saqarTvelos samoqalaqo kodeqsis komentari, wigni meoTxe, tomi II, l. 

Wanturias redaqtorobiT, Tbilisi, 2001, 211. 
17 ix. Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 316.  
18saerTaSoriso savaWro palatis mier 2007 wels SemuSavebuli publikacia, romelic cnobi-

lia UCP 600-issaxeliT:ICC Uniform Customs and Practice for Documentary Credits, UCP 600, 01 July, 

2007.  
19Pietrzak L., Sloping in the Right Direction: A First Look at the UCP 600 and the New Standards as Ap-

plied to Voest-Alpine, Asper Review of International Business and Trade Law, 2007. ix. 

<http://www.lexisnexis.com/hottopics/lnacademic/>[20.07.2013]. 

http://www.lexisnexis.com/hottopics/lnacademic/
http://www.lexisnexis.com/hottopics/lnacademic/
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pasuxe (konsultanti) bankebi erTvebian. amasTan, nasyidobis xelSekruleba Tavisi 

samarTlebrivi bunebiT ormxrivi, konsesualuri da sasyidliani xelSekrulebaa.20 

 

2.1 dokumenturi akreditivis samarTlebrivi mowesrigeba  

saqarTvelos kanonmdeblobis mixedviT 

 

dokumenturi akreditivis samarTlebrivi mowesrigeba ssk-is 876-e muxlSia moce-

muli. samoqalaqo kodeqsis garda, dokumentur akreditivTan dakavSirebul samarTa-

lurTierTobebs awesrigebs saqarTvelos erovnuli bankis prezidentis #166 brZaneba 

`saqarTveloSi unaRdo angariSsworebis wesebis damtkicebis Sesaxeb~.21 mniSvnelova-

nia aRniSnuli brZanebis `danarTi #5~, romelic dokumenturi operaciebiT sargeb-

lobis pirobebsa da publikaciebis gamoyenebas adgens. es sakanonmdeblo normebi 

Zalzed zogadi xasiaTisaa da xSir SemTxvevaSi saerTaSorisod aRiarebuli principe-

bisa da praqtikis Sesabamisad dazustebasa da ganvrcobas saWiroebs. amis saSualebas 

ki iZleva ssk-is 878-e muxli, romlis Tanaxmadac, Tu mxareTa SeTanxmebiT sxva ram 

ar aris gaTvaliswinebuli, dokumenturi akreditivis samarTalurTierTobaSi saer-

TaSoriso mimoqcevaSi damkvidrebuli wesebi gamoiyeneba. aRniSnuli sakanonmdeblo 

normidan gamomdinare, SesaZlebelia saakreditivo angariSsworebisas mxareebma kon-

kretuli ufleba-movaleobebi, aseve, angariSsworebis konkretuli wesebi gaiTvalis-

winon, Tumca, mxareTa survilis miuxedavad, maTi ufleba-movaleobebi xelSekrule-

baSi srulyofilad ver aisaxeba. aseT SemTxvevaSi Sevseba xdeba im saerTaSoriso 

praqtikis mixedviT, romelic saerTaSoriso saakreditivo sferoSia gamomuSavebuli 

da aprobirebuli.22 

 

2.2 dokumenturi akreditivis mxareebi 

 

ssk-is mixedviT, dokumenturi akreditivis mxareebad gvevlineba: sakredito dawe-

sebuleba (akreditivis gamxsneli banki), klienti (akreditivis davalebis mimcemi) da 

mesame piri (remitenti). 23 ssk-i akreditivis danarCen monawileTa Sesaxeb informa-

cias ar iZleva, rac, TavisTavad, garkveul sirTuleebs warmoSobs. mniSvnelovania 

saqarTvelos uzenaesi sasamarTlos erT-erTi ganCineba, sadac sasamarTlom ganmarta, 

rom akreditivTan dakavSirebul samarTlebriv urTierTobebSi monawileoben gadamx-

deli (akreditivis davalebis mimcemi), gadamxdelis banki (banki – emitenti), mimRe-

bis banki (Semsrulebeli banki) da Tanxis mimRebi (gamyidveli anu beneficiari)24. 

saerTaSoriso savaWro urTierTobebma da unificirebulma aqtebma dokumenturi 

akreditivis monawile pirTa wre ufro mravalferovani gaxada da erTiani, sayovel-

Taod miRebuli terminebis Camoyalibebas Seuwyo xeli. dokumenturi akreditivis 

                                                           
20 ix. WeWelaSvili z., saxelSekrulebo samarTali (SedarebiTsamarTlebrivi kvleva ZiriTadad 

qarTuli samarTlis safuZvelze), meore gamocema, Tbilisi, 2010, 254. 
21saqarTvelos erovnuli bankis prezidentis 2007 wlis 26 ivnisis #166 brZaneba `saqarTve-

loSi unaRdo angariSsworebis wesebis damtkicebis Sesaxeb~. 
22  ix. Sengelia r., saqarTvelos samoqalaqo kodeqsis komentari, wigni meoTxe, tomi II, l. 

Wanturias redaqtorobiT, Tbilisi, 2001, 214. 
23 ix. ssk-is 876-e muxli. 
24 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 

2006 wlis 6 aprilis №as-1092-1339-05 ganCineba.  
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monawile pirTa CamonaTvali amerikis savaWro kodeqsis (U.C.C.) 25  me-5 muxlsa da 

saerTaSoriso savaWro palatis `UCP 600~ publikaciis me-2 muxlSia mocemuli. 

UUCC-is 5-102-e muxli dokumenturi akreditivis monawile mxareTa definicias 

gansazRvravs: aplikanti (Applicant) aris piri, visi moTxovniTac banki akreditivs 

xsnis. am terminSi moiazreba is piric, visi moTxovniTac akreditivis gamxsneli 

xsnis akreditivs sxva piris sasargeblod, Tu es piri iRebs valdebulebas, kompen-

sacia gadauxados akreditivis gamxsnels.26 mrCeveli (Adviser) aris piri, vinc akre-

ditivis gamxsnelis, damadastureblis an sxva mrCevlis moTxovniT acnobebs an iT-

xovs sxva mrCevlisagan, rom Seatyobinos beneficiars akreditivis gaxsnis dadastu-

rebisa da Sesworebis Sesaxeb. 27 beneficiari (Beneficiary), Cveulebriv, saakreditivo 

urTierTobebSi aris saqonlis an momsaxurebis gamyidveli, romlis sasargeblodac 

ixsneba akreditivi.28akreditivis gamxsneli (Issuer) aris banki an sxva piri, romelic 

xsnis akreditivs.29 

dokumenturi akreditivis samarTalurTierTobaSi monawile mxareebs saerTaSori-

so savaWro palatis mier SemuSavebuli reglamenti SedarebiT detalurad gan-

sazRvravs. Sematyobinebeli aris banki, romelic emitenti bankisagan iRebs davalebas, 

acnobos beneficiars akreditivis gaxsnis Taobaze.30aplikanti (Applicant) aris piri, 

romlis moTxovniTac ixsneba akreditivi. 31beneficiari (Beneficiary) aris piri, rom-

lis sasargeblodac ixsneba akreditivi. 32 akreditivis gamxsneli (IssuingBank) aris 

banki, romelic akreditivs sakuTari nebiT an ganmcxadeblis moTxovnis safuZvelze 

xsnis.33es ukanaskneli zog SemTxvevaSi ukavSirdeba meore banks, romelic monawilobs 

rogorc mopasuxe - konsultanti banki (Advising Bank). misi gamoyeneba xSirad bene-

ficiaris moTxovnazea damokidebuli. rogorc wesi, mopasuxe banki da beneficiari 

erTi da imave qveynis rezidentia.34 

zemoaRniSnulidan gamomdinare, naTelia, rom ssk-i terminologiuri ganmartebebis 

TvalsazrisiT saerTaSorisod aRiarebul wesebTan da sakanonmdeblo mowesrigebaTan 

garkveul uzustobebs Seicavs. Sesabamisad, sasurvelia, ssk-is 876-e muxlSi termini 

`remitenti~ Seicvalos saerTaSoriso praqtikisa da normebis Sedegad Camoyalibebu-

li terminiT beneficiariT (beneficiary), romelic ufro sworad gamoxatavs mis 

mniSvnelobas. 

 

  

                                                           
25  U.C.C - ARTICLE 5 – Letters of credit; <http://www.law.cornell.edu/ucc/5/article5.htm#s5-102> 

[20.19.2013] 
26 ix. U.C.C. Article 5-102 (2). 
27 ix. U.C.C. Article 5-102 (1). 
28<http://www.letterofcredit.biz/Parties_to_Letters_of_Credit.html> [20.07.2013]. 
29 ix. U.C.C. Article 5-102 (9). 
30 ix. UCP 600 Article (2). 
31 ix. UCP 600 Article (2). 
32 ix. UCP 600 Article (2). 
33 ix. UCP 600 Article (2). 
34 ix. Chow C. K. D., Schoenbaum J. T., International Business Transactions (problems, cases and mate-

rials), second edition, Wolters Kluwer, 237. ix. 

<https://www.dropbox.com/s/5fielzo8zh6nzgx/Chow_Schoenbaum_International%20BusinessTransactions.

pdf> [20.07.2013]. 

http://www.law.cornell.edu/ucc/5/article5.htm#s5-102
http://www.letterofcredit.biz/Parties_to_Letters_of_Credit.html
https://www.dropbox.com/s/5fielzo8zh6nzgx/Chow_Schoenbaum_International%20BusinessTransactions.pdf
https://www.dropbox.com/s/5fielzo8zh6nzgx/Chow_Schoenbaum_International%20BusinessTransactions.pdf
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3. dokumenturi akreditiviT angariSsworebis stadiebi 

 

dokumentur akreditivTan dakavSirebuli samarTalurTierToba sam damoukidebel 

saxelSekrulebo urTierTobas moicavs. 35 es saxelSekrulebosamarTlebrivi urTier-

Tobebi ar aris erTmaneTisgan absoliturad damoukidebeli.36akreditivi gulisxmobs 

imas, rom myidveli mimarTavs Tavis momsaxure banks beneficiaris sasargeblod akre-

ditivis gaxsnis Taobaze da gamyidvelis mier warmosadgen dokumentebsa da gadaxdis 

pirobebze detalur miTiTebebs aZlevs.  

pirobiTad, pirvel xelSekrulebaSi saqonlis gamyidveli da myidveli saqonlis 

nasyidobis Sesaxeb deben xelSekrulebas. am dros mxareebi Tanxmdebian angariSswore-

bis formad dokumenturi akreditivis gamoyenebis Sesaxeb da zustad gansazRvraven 

im dokumentebis CamonaTvals, 37 romelTa wardgenac eqsportiors (gamyidvels) Tan-

xis ganaRdebisas evaleba.38amis Semdeg aplikanti (myidveli) Tavis banks akreditivis 

gaxsnis moTxovniT mimarTavs. Tu aplikanti da banki xelSekrulebiT gansazRvruli 

pirobebis Sesabamisad SeTanxmebas miaRweven, maSin banki mas akreditivs gauxsnis. im 

SemTxvevaSi, Tu akreditivis gamxsneli banki da beneficiari (gamyidveli) sxvadasxva 

qveyanaSi imyofebian, akreditivis gamxsnelma bankma SesaZloa gamoiyenos sxva bankis 

momsaxureba (Advising Bank), raTa beneficiars informacia akreditivis gaxsnis Tao-

baze miawodos. akreditivis gamxsneli banki gamyidvelis banks saqonlis raodenobis, 

gadaxdis pirobebisa da xarisxis Sesaxeb zust da detalur informacias 

nis.39beneficiari, rogorc ki miiRebs Setyobinebas, valdebulia, Seamowmos akrediti-

vis pirobebi. Tu raime Seusabamobas aRmoaCens, igi uflebamosilia,amis Taobaze apli-

kants mimarTos da gansazRvruli pirobebis Sesworeba moiTxovos. im SemTxvevaSi, Tu 

akreditivis pirobebi beneficiarisTvis misaRebia, is saqonels akreditivSi SeTanxme-

buli pirobebis Sesabamisad gzavnis. rodesac saqoneli daitvirTeba, gamyidveli 

agrovebs dokumentebs, romlebic moTxovnilia akreditiviT da ugzavnis maT Tavis 

banks - mopasuxe banks (Advising Bank).40es ukanaskneli beneficiaris saxeliTYugzav-

nis dokumentebs akreditivis gamxsnel banks. igi dokumentebs akreditivis pirobebis 

Sesabamisad amowmebs. is, rogorc wesi, xelmZRvanelobs UCP-is uaxlesi redaqciiT. 

Tu Semowmebis Semdeg aRmoCndeba, rom dokumentebi SesabamisobaSia akreditivis piro-

bebTan, gamxsneli banki gadaxdis Sesaxeb moTxovnas waradgens. dokumentebi gadaecema 

aplikants (myidvels), romelic mas saqonlis sabaJoze Semotanisas iyenebs, 41  e.i. 

akreditivis gamxsneli banki amowmebs miRebul satransporto dokumentacias da da-

debiTi Sedegis SemTxvevaSigamyidvel banks(AdvisingBank) akreditivis Tanxas gadau-

ricxavs. gamxsneli banki paralelurad importioris angariSidan akreditivis Tanxis 

Camoweras an sxvagvarad gadaxdevinebas axorcielebs. igi importiors satransporto 

                                                           
35 <http://heinonline.org/HOL/Print?handle=hein.journals/clla84&div=90&collection=journals&set_as_curs

or=10&men_tab=srchresults> [20.07.2013]. 
36Pietrzak L., Sloping in the Right Direction: A First Look at the UCP 600 and the New Standards as Ap-

plied to Voest-Alpine, Asper Review of International Business and Trade Law, 2007. ix. 

<http://www.lexisnexis.com/hottopics/lnacademic/>[20.07.2013]. 
37 warmosadgeni dokumentebis detalur CamonaTvals UCP 600-is me-19 muxli gansazRvravs. 
38 gabisonia z., sabanko samarTali, Tbilisi, 2012, 216. 
39ix. Holden J. M., The Law and Practice of Banking: Volume 2, Securities for Banker’s Advances, Se-

venth edition, New-York, 1986, 270.  
40 ix. UCP 600 Article (15). 
41 ix. <http://www.letterofcredit.biz/Letter_of_Credit_Transaction.html> [20.07.2013]. 

http://heinonline.org/HOL/Print?handle=hein.journals/clla84&div=90&collection=journals&set_as_cursor=10&men_tab=srchresults
http://heinonline.org/HOL/Print?handle=hein.journals/clla84&div=90&collection=journals&set_as_cursor=10&men_tab=srchresults
http://www.lexisnexis.com/hottopics/lnacademic/
http://www.letterofcredit.biz/Letter_of_Credit_Transaction.html
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gadazidvis dokumentacias gadascems, xolo dadebiTi Sedegis SemTxvevaSi satrans-

porto kompania importiors Sesabamis saqonels awvdis.42 

mniSvnelovania, rom bankebs uSualod mxolod dokumentebTan aqvT Sexeba da ara 

saqonelsa Tu masTan dakavSirebul xelSekrulebasTan.43akreditivis gamxsneli bankis 

pasuxismgebloba dokumenturi akreditivis xelSekrulebiT ganisazRvreba da gulisx-

mobs dokumentebis Semowmebasa da Sesabamisi - dadasturebis/uaryofis Sesaxeb gadawy-

vetilebis miRebas. sakiTxebi, romlebic dokumentebs ar exeba, mxareTa Soris dade-

buli xelSekrulebiT an saerTaSoriso praqtikiT wesrigdeba. 44`akreditivis xelSe-

krulebis samarTlebriv analizs im daskvnamde mivyavarT, rom akreditivis erT-erTi 

mTavari sakiTxia gadazidvis Sesabamisi satransporto dokumentaciis sworad wardge-

na. satransporto dokumentaciaSi igulisxmeba ara marto gadazidvis damadasturebe-

li dokumentebi, aramed Tavad saqonelTan dakavSirebuli specialuri komerciuli 

dokumentebi~45. 

Eakreditivis Tanaxmad, banki iRebs valdebulebas, gansazRvruli dokumentebis 

wardgenis SemTxvevaSi kreditors movalis nacvlad gadauxados. 46 magaliTad, `Tuki 

myidveli werilobiT Seatyobinebs banks, rom gamyidvelis mier gamogzavnili saqone-

li ukve daitvirTa gemze, banki gamyidvels gadauricxavs Sesabamis Tanxas, romelic 

myidvelis mier bankis angariSze ukve deponirebulia.~47 

importioris (myidvelis) valdebulebaa saqonlis nasyidoba/miwodebis xelSekru-

lebis dadebis Semdeg akreditivis gasaxsnelad mis momsaxure banks (emitent banks) 

mimarTos. mas Semdeg, rac Sesruldeba akreditivis pirobebi, emitent banks uxdis 

akreditivis Tanxas da ufleba aqvs, misgan miiRos eqsportiorisagan gamogzavnili 

satransporto dokumentacia, romelsac saqonlis misaRebad warudgens satransporto 

kompanias. rac Seexeba emitent banksa da gamyidvelis banks (Advising Bank), isini 

akreditivis xelSekrulebaSi, faqtobrivad, myidvelsa da gamyidvels Soris Suamav-

lebis rols asruleben. aRniSnuli momsaxurebisaTvis bankebi Sesabamis sakomisios 

iReben. saqarTveloSi akreditivis momsaxurebisaTvis emitenti bankis funqciisa da 

gamyidvelis bankis funqciis SesrulebisaTvis sakomisio akreditivis Tanxis daax-

loebiT 0.1%-0.5%-mde ganisazRvreba.48 

zemoaRniSnuli konstruqciidan gamomdinare, dokumenturi akreditiviT angariSs-

woreba ramdenime sakmaod rTul proceduras moicavs. akreditiviT angariSsworebis 

es konstruqcia zogadi xasiaTisaa da akreditivis konkretuli saxis arCevisas gark-

veulwilad icvleba,49 rac, TavisTavad, mraval problemas qmnis, Tumca saerTaSori-

so savaWro urTierTobebSi akreditiviT angariSsworeba erT-erT dacul saanagariSs-

worebo formad miiCneva, radgan samoqalaqosamarTlebriv riskebs minimumamde amcirebs 

da savaWro urTierTobas ufro moqnilsa da stabilurs xdis. 

 

                                                           
42 gabisonia z., sabanko samarTali, Tbilisi, 2012, 218. 
43 ix. UCP 600 Article (5). 
44 Commercial and Debtor-Creditor Law: Selected Statutes, New York, 1999, 536. 
45 gabisonia z., sabanko samarTali, Tbilisi, 2012, 220. 
46Wanturia l., kreditis uzrunvelyofis samarTali, Tbilisi, 2012, 210. ix. citireba: Welter 

in Műnchener Kommentar zum Handelsgesetzbuch, J. Bankgarantie, J 18. 
47 Wanturia l., kreditis uzrunvelyofis samarTali, Tbilisi, 2012, 210. 
48 gabisonia z., sabanko samarTali, Tbilisi, 2012, 218. 
49  zambaxiZe T., dokumenturi akreditivi - saerTaSoriso angariSsworebis prioritetuli 

forma, qarTuli samarTlis mimoxilva, 5/1-2002, 80. 
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4. dokumenturi akreditivis klasifikacia 

 

`akreditivis klasifikacia SesaZlebelia sxvadasxva niSnis safuZvelze. imis mix-

edviT, SeiZleba Tu ara akreditiviT gamoxmobil iqnes banki-emitentis mier, akredi-

tivi SeiZleba iyos gamoxmobadi da gamouxmobadi. akreditivSi mkafiod unda iyos 

aRniSnuli igi gamoxmobadia Tu gamouxmobadi~.50praqtikaSi akreditivis saxeebs ume-

teswilad usafrTxoebis xarisxisa da angariSsworebis formebis (meTodebis) mixed-

viT ganasxvaveben.51 

 

4.1 gamoxmobadi (Revocable) akreditivi 

 

gamoxmobadi akreditivi gamxsneli bankis mier nebismier momentSi beneficiarisaT-

vis winaswari Setyobinebis gareSe SeiZleba Seicvalos an anulirebul iqnes. 52 mas 

Semdeg, rac akreditivi gaixsneba, mxareTa ufleba-movaleobebis Secvla masSi mona-

wile pirTa Tanxmobis gareSe ar SeiZleba, garda im SemTxvevisa, Tu gamoxmobadi 

akreditivia gaxsnili. aseT viTarebaSi mxareTa Tanxmoba saWiro araa. 53 akreditivis 

aRniSnuli saxe ufro iSviaTad gamoiyeneba, radgan is beneficiarisaTvis metad arax-

elsayrel saangariSsworebo formas warmoadgens.54gamoxmobadi akreditiviT angariSs-

woreba sasurvelia iseT SemTxvevebSi, roca eqsportioris mier saqonlis gadatvirT-

va xdeba nawil-nawil, gadaxda unda ganxorcieldes yoveli calkeuli nawilisaTvis 

da akreditivi kontraqtiT gaTvaliswinebul yvela gadatvirTvas faravs. Tu impor-

tiori ukmayofilo iqneba saqonliT, romelic man miiRo pirveli partiis saxiT, mas 

SeuZlia akreditivis gamoTxova, rac misTvis metad xelsayrelia.55 

 

4.2 gamouxmobadi (Irrevocable) akreditivi 

 

miiCneva, rom akreditivi gamouxmobadia, Tu mxareTa SeTanxmebiT sxva ram ar aris 

gaTvliswinebuli.56akreditivis es saxe saerTaSoriso savaWro urTierTovbebSi metad 

gavrcelebuli formaa. gamouxmobadi akreditivis gauqmeba an Sesworeba akreditivis 

gamxsneli bankis, akreditivis damadasturebeli bankisa da beneficiaris Tanxmobis 

gareSe ar SeiZleba. cvlilebebi akreditivSi myidvelsac da gamyidvelsac unda ecno-

bos.57aRniSnulidan gamomdinare, akreditivis es forma mxareTaTvis SedarebiT daba-

lansebul samarTlebriv mdgomareobas qmnis, rac mxareTa Soris riskebis ganawilebas 

uwyobsxels.  

                                                           
50iqve, 81. 
51  akreditivis saxeebis mravalferovnebis gamo naSromSi upiratesad yuradReba gamaxvildeba 

akreditivis iseT formebze, romlebic ufro metad gavrcelebulia saerTaSoriso savaWro 

urTierTobebSi.  
52  zambaxiZe T., dokumenturi akreditivi - saerTaSoriso angariSsworebis prioritetuli 

forma, qarTuli samarTlis mimoxilva, 5/1-2002, 82. 
53 ix. U.C.C. Article 5-106 (b). 
54<http://www.lawteacher.net/finance-law/essays/letter-of-credit.php> [20.07.2013]. 
55  ix.zambaxiZe T., dokumenturi akreditivi - saerTaSoriso angariSsworebis prioritetuli 

forma, qarTuli samarTlis mimoxilva, 5/1-2002, 82. 
56 UCP 600 Article (3). 
57<http://www.lawteacher.net/finance-law/essays/letter-of-credit.php> [20.07.2013]. 

http://www.lawteacher.net/finance-law/essays/letter-of-credit.php
http://www.lawteacher.net/finance-law/essays/letter-of-credit.php
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gamouxmobadi akreditivi, Tavis mxriv, orgvaria: damowmebuli gamouxmobadi da 

daumowmebeli gamouxmobadi akreditivi. 58 es exeba mopasuxe/konsultanti bank-

is(Advising Bank) mzadyofnas, sakuTar Tavze aiRos riski da imoqmedos avtonomi-

urad, Tu imoqmedos mxolod Suamavlis rolSi. damowmebulia akreditivi, rodesac 

banki (Issuing Bank) mzad aris, gadauxados gamyidvels Tavisi riskis qveS, xolo 

daumowmebeli akreditivis SemTxvevaSi gamxsneli banki mxolod maSin ixdis, rodesac 

mas gadauxdis myidvelis banki.59gamouxmobadi damowmebuli akreditiviT anagariSswo-

reba SedarebiT Zviria, vinaidan mocemul SemTxvevaSi banki Sesabamisi dokumentebis 

warmodgenis sanacvlod akreditivis garantirebulad 60  Sesrulebis valdebulebas 

kisrulobs. e.i meti riskis qveS dgeba, da TavisTavad, met anazraurebas moiTxovs. 

zemoaRniSnulis garda, praqtikaSi ganasxvaveben akreditivis formebs gadaxdis me-

Todebis mixedviT: akreditivi pirdapiri gadaxdiT, akreditivi winaswari gadaxdiTa 

da sxva.61akreditivis es formebi aRniSnuli xelSekrulebis samarTlebriv pirobebs 

ar cvlis da ufro teqnikuri procedurebis saxesxvaobaSi vlindeba.62 

 

4.3 dokumenturi akreditivis mimarT gamosayenebeli samarTali 

 

saakreditivo samarTalurTierTobebSi mxareebi xelSekrulebiT TavianT ufleba-

movaleobebs awesrigeben. maT SeuZliaT xelSekrulebaSi, garda proceduruli piro-

bebis gaTvaliswinebisa, gansazRvron gamosayenebeli samarTali, maT Soris, materia-

luri samarTali da kompetenturi sasamarTloc. 

dokumenturi akreditividan gamomdinare urTierTobebi SesaZloa daeqvemdebaros im 

samarTlis normebs, romlebzec mxareebi SeTanxmdebian. e.i. mxareebs ufleba aqvT air-

Cion gamosayenebeli samarTali. United Nations Convention on Independent Guarentees and 

Stand-by Letters of Credit-is Tanaxmad, akreditiviT gadaxda unda moxdes im wesebis 

mixedviT, romelzedac mxareebi (guarantor/issuer, beneficiary) SeTanxmdebian.63 Tu mxa-

reebi gamosayenebel samarTalze ar SeTanxmdebian, maSin gamoiyeneba im qveynis samar-

Tali, sadac akreditivis gamxsneli banki Tavis saqmianobas axorcielebs da sadac 

akreditiviT gadaxdis valdebuleba warmoiSva.64 

UCC 5-116(a) gamosayenebeli samarTlis sakmaod detalur da moqnil mowesrigebas 

gvTavazobs. aRniSnuli muxlis Tanaxmad, akreditivis monawile mxareebi akreditivis 

samarTalurTierTobasTan dakavSirebul nebismier davasTan gamosayenebel Sesabamis 

samarTals TviTon Tavisuflad gansazRvraven. es muxli saerTaSoriso saxelSekru-

lebo urTierTobis WrilSi frTxil damokidebulebas imsaxurebs. sasarCelo warmoe-

bisas, uflebamosil mxares krediti SeiZleba miekuTvnos im samarTlis mixedviT, ro-

melic arCeulia UCC 5-116-is Sesabamisad da romelic sajaro wesrigis sawinaaRmde-

god ar ganixileba. im SemTxvevaSi, Tu mxareebi samarTlis arCevisas ar iyeneben 

UCC-is normebs, me-5 muxlis moTxovnebis dacva mainc savaldebuloa. Tu gamosayene-

beli samarTali ar aris UCC-is normebis Sesabamisad SerCeuli, samarTalwarmoebis 

                                                           
58<http://www.letterofcredit.biz/Types_of_letters_of_credit_2.html> [20.07.2013]. 
59<http://www.lawteacher.net/finance-law/essays/letter-of-credit.php>[20.07.2013]. 
60 Sead.Wanturia l., kreditis uzrunvelyofis samarTali, Tbilisi, 2012, 210. 
61 <http://trade.gov/media/publications/pdf/trade_finance_guide2007ch4.pdf>[20.07.2013]. 
62 gabisonia z., sabanko samarTali, Tbilisi, 2012, 221. 
63 ix. United Nations Convention on IndependentGuarentees and Stand-by Letters of Credit-is 21-e 

muxlis me-2 punqti. 
64 ix. iqve, 22-e muxli. 

http://www.letterofcredit.biz/Types_of_letters_of_credit_2.html
http://www.lawteacher.net/finance-law/essays/letter-of-credit.php
http://trade.gov/media/publications/pdf/trade_finance_guide2007ch4.pdf
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Sedegebis prognozirebis SesaZlebloba mcirdeba. amis miuxedavad, UCC-is me-5 muxli 

mxareTaTvis uflebamosilebaTa gansazRvriT garkveul samarTlebriv garantiebs 

qmnis.65 Tu mxareTa SeTanxmeba samarTlis arCevis Sesaxeb ar Sedga, maSin gamoiyeneba 

im qveynis samarTali, sadac akreditivis mxaris adgilsamyofelia. 66 mdebareobis ad-

gilad miiCneva am piris misamarTi, sadac is saqmianobs.67 SesaZloa, rom banks ramde-

nime filiali hqondes, aseT SemTxvevaSi TiToeuli es filiali damoukidebel ogani-

zaciad miiCneva da Sesabamisad, misi adgilmdebareobis sakiTxic amis mixedviT gadawy-

deba.68 

 

5. doukumentaluri akreditivis monawileTa ufleba-movaleobebi 

5.1 zogadad samoqalaqo uflebis Sesaxeb 

 

`samoqalaqo ufleba kerZo samarTlis subieqtebisaTvis kanoniT miniWebuli Se-

saZleblobaa, romelic, kerZo avtonomiis principidan gamomdinare, SeuZliaT gamoiye-

non Tavisuflad da sakuTari Sexedulebisamebr~. 69samoqalaqosamarTlebriv urTier-

TobebSi ufleba SeiZleba iyos obieqturi da subieqturi. obieqturi ufleba kanoniT 

aRiarebuli uflebaa. igi miniWebuli aqvs individs, misi individualurobis gaTva-

liswinebisa da calkeuli viTarebis mxedvelobaSi miRebis miuxedavad. igi abstraq-

tulia im gagebiT, rom konkretul subieqtTan dakavSirebuli ar aris. igi samar-

Tlebrivi wesrigis mier aRiarebuli samarTlebrivi urTierTobis hipoTezur Si-

naarss gansazRvravs. subieqtur uflebas konkretuli individi moipovebs. igi war-

moiSoba individis nebis gamovlenis an kanoniT gaTvaliswinebuli sxva garemoebis 

dadgomis safuZvelze. 70subieqtiri ufleba mWidrod aris dakavSirebuli moTxovnis 

cnebasTan. subieqturi uflebis arseboba moTxovnis arsebobis winapirobaa. subieqtu-

ri uflebis ganxorcieleba individis moTxovnis safuZvelze xdeba. 71  `subieqturi 

ufleba gamoixateba garkveuli qmedebis ganxorcielebis an sxva pirisagan qmedebis 

moTxovnis uflebiT.~72 zemoaRniSnulidan gamomdinare, samoqalaqo ufleba samarTle-

brivi wesrigis qmnilebaa da mis Tanaxmad, nebis avtonomiurobis safuZvelze pirs 

SeuZlia ganaxorcielos kanoniT aukrZalavi nebismieri samoqalqosamarTlebrivi qme-

deba. 

 

                                                           
65ix. Wood J.S., Drafting letters of credit: Basic issues under article 5 of the Uniform Commercial Code, 

UCP 600 and ISP98, The Banking Law Journal, 2008, 109. ix.  

<http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-

0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-

0f6f135c1b88/wood.pdf>[20.07.2013]. 
66 iqve, 109. 
67 ix. UCC Article 5-116 (b). 
68ix. Wood J.S., Drafting letters of credit: Basic issues under article 5 of the Uniform Commercial Code, 

UCP 600 and ISP98, The Banking Law Journal, 2008, 109. ix.  

<http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-

0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-

0f6f135c1b88/wood.pdf>[20.07.2013]. 
69 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 106. 
70 ix. kereseliZe d., kerZo samarTlis uzogadesi sistemuri cnebebi, Tbilisi, 2009, 76. 
71 iqve, 77.  
72 iqve, 80. 

http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
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5.2 dokumenturi akreditivis monawileTa ufleba-movaleobebi 

 

iuridiul literaturaSi gavrcelebuli Sexedulebis Tanaxmad, saakreditivo 

xelSekrulebis Sedgenisas mxareTa advokatebi xSirad gamosayenebel wesebad iyeneben 

UCP-is da sxva samarTlebriv normebze miTiTebas saWirod ar miiCneven, rac araswo-

ria, radgan UCP ar aris srulyofili da mTel rig SemTxvevebSi dazustebas saWi-

roebs. iseT sakiTxze davis warmoSobisas, romelic UCP-iT ar aris mowesrigebuli, 

sasamarTlos Sesabamisi gamosayenebeli samarTalis dasadgenad sxvadasxva garemoebis 

gaTvaliswineba uwevs. 73 aRniSnulidan gamomdinare, umjobesia akreditivis xelSekru-

lebis monawileTa ufleba-movaleobebis dadgena aramxolod UCP-is wesebiT, aramed 

sxva saerTaSorisod aRiarebuli da Camoyalibebuli wesebiTac moxdes. 

 

5.2.1 akreditivis gamxsneli bankis movaleobebi 

 

dokumentur akreditivSi mxareTa ufleba-movaleobebs, garda UCP-is me-600 mux-

lisa da amerikis savaWro kodeqsisa, awesrigebs United Nations Convention on Indepen-

dent Guarentees and Stand-by Letters of Credit-ic74, romelic mxareTa uflebebs amomwu-

ravad gansazRvravs. me-13 muxlis Tanaxmad, akreditivis gamxsneli bankis, benefiacia-

risa da sxva pirTa valdebulebebi am konvenciis Sesabamisad wesrigdeba. konvenciis 

me-13 muxlis me-2 punqti saakreditivo urTierTobis mowesrigebisaTvis saerTaSori-

so praqtikisa da Cveulebebis gamoyenebasac SesaZleblad miiCnevs.75konvenciis Tanax-

mad, akreditivis gamxsnel banks ekisreba valdebuleba, imoqmedos keTilsindisierad 

da `mizanSewonili sifrTxiliT,~76 daicvas saerTaSoriso praqtikisa da Cveulebebis 

Sedegad Camoyalibebuli wesebi, Seasrulos masze dakisrebuli valdebulebebi.77akre-

ditivis gamxsneli banki pasuxismgeblobisagan ar Tavisufldeba im SemTxvevaSi, Tu 

misi moqmedeba Cadenilia ganzrax an uxeSi gaufrTxileblobiT.78me-16 muxlis Tanax-

mad, bankma warmodgenili dokumentebi da TandarTuli masalebi unda Seamowmos im 

standarTiT, romelic me-14 muxlSia (igulisxmeba `mizanSewonili sifrTxile~) mi-

TiTebuli da imoqmedos im wesebis Sesabamisad, romelic, erTi mxriv, dadgenilia 

mxareebis mier da meore mxriv, aRiarebulia saerTaSoriso praqtikiT. amasTan, banks 

warmodgenili dokumentebis Sesamowmeblad 7 samuSao dRe79 aqvs.80 

mkacri Sesrulebis standarti, romelic UUCC-is 5-108-e muxlSia mocemuli, be-

neficiarisa da aplikantis mimarT gamxsneli bankis valdebulebas awesrigebs. kon-

sultanti bankis mier gamogzavnili moTxovna gadaxdis Sesaxeb, garda imisa, rom ga-

regnulad unda iyos zust SesabamisobaSi, mkacrad unda icavdes dokumenturi akre-

                                                           
73ix. Wood J. S., Drafting letters of credit: Basic issues under article 5 of the Uniform Commercial Code, 

UCP 600 and ISP98, The Banking Law Journal, 2008, 111. ix.  

<http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-

0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-

0f6f135c1b88/wood.pdf>[20.07.2013]. 
74  ix. United Nations Convention on IndependentGuarentees and Stand-by Letters of Credit; 

<http://www.uncitral.org/pdf/english/texts/payments/guarantees/guarantees.pdf>[20.07.2013]. 
75 United Nations Convention on IndependentGuarentees and Stand-by Letters of Credit, art.13.(2). 
76 Reasonable care. 
77 ix. United Nations Convention on IndependentGuarentees and Stand-by Letters of Credit, art.14.(1). 
78iqve, art. 14.(2). 
79 Sead. UCP 600-is me-14 muxli. 
80 ix. United Nations Convention on IndependentGuarentees and Stand-by Letters of Credit, art.16.(2). 

http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
http://www.uncitral.org/pdf/english/texts/payments/guarantees/guarantees.pdf
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ditivis sxva moTxovnebsac, kerZod, drosa da adgilTan mimarTebiT dadgenil we-

sebs,81 e.i. garda dokumentebis mizanSewonili sifrTxiliT Semowmebisa, akreditivis 

gamxsnel banks dokumenturi akreditivis sxva moTxovnaTa Sesrulebis Sesaxeb dama-

tebiTi valdebuleba ekisreba. 

zemoaRniSnulidan Cans, rom akreditivis gamxsnel banks mTeli rigi valdebulebe-

bi ekisreba saakreditivo urTierTobebSi. es gasagebicaa, radgan is, rogorc Suama-

vali, ise moqmedebs samarTalurTierTobaSi da valdebulebaTa ZiriTadi nawilic 

swored masze modis. am valdebulebaTa srulyofilad Sesruleba sakmaod maRalana-

zRaurebadia da meti riskis sanacvlod met gasamrjelosac iRebs. akreditivis 

gamxsneli bankis valdebulebebTan dakavSirebiT sainteresoa sasamarTlo praqtikis 

analizi, sadac kargad Cans bankis gulisxmierebis, damoukideblad moqmedebisa da 

keTilsindisierebis principi. 

 

5.2.2 sasamarTlo praqtika 

 

akreditivTan dakavSirebuli dava saqmeze Voest-Alpine Trading USA Corp. v. Bank of 

China amerikis saapelacio sasamarTlos msjelobis sagani gaxda. 82saqmis faqtobrivi 

garemoebebidan gamomdinare, Jianyin Foreign Trade Corporation-ma (“JFTC”) CineTis banks 

- Bank of China (“BOC”) gaugzavna moTxovna akreditivis gaxsnis Taobaze 1.2 milionis 

farglebSi Voest-Alpine Trading USA Corp.-is (“Voest-Alpine”) sasargeblod. saqonlis 

datvirTvis Semdeg “Voest-Alpine”-ma akreditivis Sesabamisad dokumentebi BOC-s wa-

rudgina. Suamavalma bankma warmodgenil dokumentebSi mravali Seusabamoba aRmoaCina 

da is aplikantisgan uaris Tqmas eloda. “BOC”-ma acnoba beneficiars “Voest-Alpine”-

is warmodgenil dokumentebSi Svidi pirobis Seusabamobis Sesaxeb, romlebic dakav-

Sirebuli iyo xelSekrulebis teqstTan, mis Sinaarsobriv mxaresTan. oTxi dRis Sem-

deg, “Voest-Alpine”-ma bankisgan Tanxis gadaxda im mizeziT moiTxova, rom bankis mier 

aRmoCenili Seusabamobebi ar iZleoda bankis mier gadaxdaze uaris Tqmis safuZvels. 

samxreT texasis sasamarTlos unda gadaewyvita, ramdenad warmoadgenda beWduri Sec-

doma imis safuZvels, rom banks beneficiaris sasargeblod gadaxda ar ganexorciele-

bina. sasamarTlom miiCnia, rom bankis mier beWdur Secdomaze miTiTeba akreditivis 

Sesabamisad gadaxdis ganuxorcieleblobisaTvis sakmarisi safuZveli ar iyo. 83 aSS-is 

saapelacio sasamarTlom ganixila ra aRniSnuli dava, beWduri Secdomebi arsebiTad 

ar miiCnia da miuTiTa, rom bankis pozicia, kerZod, misi molodini “JFTC”-is mier 

moqmedebis ganxircielebisa iyo araadekvaturi da orazrovani. amasTan, sasamarTlom 

aRniSna, rom “UCP 500” 84  gansazRvravs sam samarTlebriv proceduras bankis mier 

akreditivis pirobebis Sesabamisad Tanxis gadaxdaze uaris Tqmis Sesaxeb. Tu banki 

dokumentebSi raime saxis Seusabamobas aRmoaCens, is uaris TqmisTvis dauyovnebliv 

unda daukavSirdes aplikants. mxolod mas Semdeg, rac banki aplikantisgan miiRebs 

Setyobinebas uaris Tqmis Sesaxeb, igi uflebamosilia uari ganacxados 

                                                           
81 Commercial and Debtor-Creditor Law: Selected Statutes, New York, 1999, 532. 
82 <http://scholar.google.com/scholar_case?case=7143956169757308893&q=VoestAlpine+Trading+USA+

Corp.+v.+Bank+of+China&hl=en&as_sdt=2,5&as_vis=1>[20.07.2013]. 
83Pietrzak L., Sloping in the Right Direction: A First Look at the UCP 600 and the New Standards as Ap-

plied to Voest-Alpine, Asper Review of International Business and Trade Law, 2007. ix. 

<http://www.lexisnexis.com/hottopics/lnacademic/>[20.07.2013]. 
84  aRniSnuli gadawyvetileba miRebulia 1998 wlis 12 ivniss, Sesabamisad, am droisaTvis 

saerTaSoriso savaWro urTierTobebSi moqmedebda UCP 500 publikacia, romelic saerTaSoriso 

savaWro palatam 1993 wels SeimuSava.  

http://scholar.google.com/scholar_case?case=7143956169757308893&q=VoestAlpine+Trading+USA+Corp.+v.+Bank+of+China&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=7143956169757308893&q=VoestAlpine+Trading+USA+Corp.+v.+Bank+of+China&hl=en&as_sdt=2,5&as_vis=1
http://scholar.google.com/scholar_case?case=7143956169757308893&q=VoestAlpine+Trading+USA+Corp.+v.+Bank+of+China&hl=en&as_sdt=2,5&as_vis=1
http://www.lexisnexis.com/hottopics/lnacademic/
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daze.85mocemul SemTxvevaSi ki bankma gadaxdaze uari aplikantisgan uaris Tqmis Se-

tyobinebis miRebamde ganacxada. mas warmodgenili dokumentebis miRebasa da “Voest-

Alpine”-Tvis Tanxis gadaxdaze uaris Tqmis ufleba ar hqonda.86 

zemoaRniSnuli saqmidan saakreditivo urTierTobebSi mniSvnelovani da gasaTva-

liswinebeli ori arsebiTi garemoeba ikveTeba: pirveli, ramdenad arsebiTia is Secdo-

mebi, romlebic beneficiaris mier warmodgenil dokumentebSi iyo daSvebuli. e.i. yo-

vel konkretul SemTxvevaSi Sesafasebelia Secdomis saxe da misi mniSvneloba saa-

kreditivo dokumentebSi; meore garemoeba, romelic uaRresad mniSvnelovania, aris 

is, rom akreditivis gamxsnel banks ar aqvs ufleba, ganaxorcielos iseTi moqmedebe-

bi, romlebic aplikantis mxridan Tanxmobas saWiroebs, anu uflebamosilebaTa gan-

xorcielebisas igi ar aris absuluturad damoukidebeli. 

erT-erT saqmeze, sadac mosarCele akreditivis dagvianebiT gaxsnis gamo zianis 

anazRaurebas iTxovda, Tbilisis saqalaqo sasamarTlom aRniSna, rom akreditivis 

dagvianebiT gaxsna ar SeiZleba miCneul iqnes mxaris mier xelSekrulebis pirobebis 

darRvevad da nakisri valdebulebebis iseT Seusruleblobad, risTvisac kanonmdeb-

loba pirgasamtexlos dakisrebas iTvaliswinebs. aRiSnuli gadawyvetileba gasaCivrda 

saapelacio da Semdgom sakasacio wesiT. samwuxarod, uzenaes sasamarTlos akredi-

tivTan dakavSirebul sakiTxze ar umsjelia, vinaidan mosarCelem akreditivis dagvia-

nebiT gaxsnisaTvis pirgasamtexlos dakisrebaze saqmis ganxilvisas uari 

da. 87 savaraudod, sasamarTlo saqmis garemoebaTa gaTvaliswinebiT mxares pirgasam-

texlos mainc daakisrebda, radgan man xelSekrulebiT gaTvaliswinebuli piroba 

mniSvnelovnad daarRvia.  

 

5.2.3 akreditivis gamxsneli bankis uflebebi 

 

akreditivis gamxsneli banki saakreditivo urTierTobaSi umniSvnelovanes rols 

asrulebs. mas mTeli rigi uflebamosilebebi gaaCnia. mas Semdeg, rac mopasuxe bankis-

gan emitenti banki miiRebs satransporto dokumentacias, romliTac saqonlis dat-

virTvisa da ganbaJebasTan dakavSirebuli sakiTxebi dasturdeba, is uricxavs SeTanx-

mebul Tanxas konsultant banks da paralelurad akreditivis Tanxis importioris 

angariSidan Camoweras an sxvagvarad gadaxdevinebas axdens.88aRniSnulidan gamomdinare, 

emitent banks aqvs ufleba, Tanxis aplikantis mier gadauxdelobis SemTxvevaSi ar 

gadasces mas dokumentebi da Sesabamisad, aplikanti saqonels ver miiRebs. rogorc 

wesi, saakreditivo sakomisio Tanxa aplikants ukve ganTavsebuli aqvs bankSi da ga-

daxdevinebasTan dakavSirebuli problema iSviaTia. banki pirdapir Camowers sakomi-

sios, anu momsaxurebis Tanxas, romelic bankis Sidaorganizaciuli wesebis Sesabami-

sad ganisazRvreba da romelic cnobilia aplikantisTvis. im SemTxvevaSi, Tu piriqiT, 

aplikanti moaxdens gadaxdas, magram emitenti mas dokumentebs ar gadascems, apli-

                                                           
85 aRniSnuli midgoma iyo UCP 500 publikaciSi, Tumca UCP 600-is me-16 muxlma es sakiTxi 

gansxvavebulad moawesriga, akreditivis gamxsnel banks gadaxdaze uaris Tqmis SesaZlebloba 

erTpirovnulad aqvs. mas SeuZlia gadawyvitos Tanxis gadaxdis sakiTxi mas Semdeg, rac miiRebs 

dokumentebs beneficiaris an misi bankisgan. ix. UCP 600-is me-16 muxlis `b~ qvepunqti. 
86Pietrzak L., Sloping in the Right Direction: A First Look at the UCP 600 and the New Standards as Ap-

plied to Voest-Alpine, Asper Review of International Business and Trade Law, 2007; 

<http://www.lexisnexis.com/hottopics/lnacademic/>[20.07.2013]. 
87 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 20 ivlisis 

№as-194-185-2010 ganCineba. 
88ix. gabisonia z., sabanko samarTali, Tbilisi, 2012, 218. 

http://www.lexisnexis.com/hottopics/lnacademic/
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kants SeuZlia Tavisi uflebis dacvis samarTlebrivi saSualebebi gamoiyenos. aRniS-

nuliUCP-isa da UCC-is wesebidan gamomdinareobs. mniSvnelovania isic, rom, samwux-

arod, UCP-iT aplikantisa da akreditivis gamxsneli bankis uflebebi ar aris sru-

lyofilad mowesrigebuli. magaliTad, Tu aplikanti da akreditivis gamxsneli banki 

gamyidvelisgan an misi bankisgan miiRebs moTxovnas Tanxis gadaxdis Sesaxeb da es 

moTxovna gayalbebuli an ukanonodaa mopovebuli, “UCP 600” aranair dacviT meqa-

nizms ar icnobs.89amitom mxareTa uflebebis ufro detalurad ganisazRvris mizniT, 

saWiroa, rom mxareTa Soris xelSekrulebis dadebis dros gaTvaliswinebul iqnas 

aramxolod “UCP 600”, aramed sxva momwesrigebeli aqtebi da saerTaSoriso praqti-

kis wesebic.  

 

5.2.4 mopasuxe bankis (Advising Bank) ufleba-movaleobebi 

 

beneficiaris banki (Advising Bank) akreditivis samarTalurTierTobaSi erT-erT 

mniSvnelovan rols asrulebs.  

UCP-is me-16 muxli akreditivis pirobebTan warmodgenili dokumentebis Seusaba-

mobas awesrigebs. igi gamxsneli Tu mopasuxe bankis uflebebis gansazRvris kuTxiTac 

mniSvnelovania. rodesac akreditivis gamxseneli banki dokumentebis Seusabamobis gamo 

gadaxdaze uars ambobs, igi uflebamosilia, moiTxovos zianis anazRaureba da kompen-

sacia maSinve, gansxvavebiT mopasuxe bankisagan, romelsac aRniSnuli muxlis Sesabami-

sad uaris TqmasTan erTad aqvs valdebuleba Seatyobinos akreditivis gamxsnel banks 

am qmedebis Sesaxeb. e.i. mopasuxe banks zianis anazRaurebisa Tu kompensaciis moTxov-

nis ufleba mxolod Setyobinebis Semdeg aqvs.90 

 

5.2.5 gamyidvelisa (beneficiaris) da myidvelis (aplikantis) ufleba-movaleobebi 

 

dokumenturi akreditivi ZiriTad savaWro xelSekrulebasTan erTad arsebobs da 

am xelSekrulebiT gaTvaliswinebuli pirobebis angariSsworebas uzrunvelyofs. 

akreditivis xelSekrulebaSi gamyidvelis valdebulebaa: 1) konsultanti bankisgan 

(Advising Bank) akreditivis gaxsnis Sesaxeb Setyobinebis miRebisTanave gadaamowmos 

akreditivis pirobebis Sesabamisoba ZiriTadi xelSekrulebis pirobebTan; 2) dadebiTi 

Sedegis SemTxvevaSi, gaagzavnos saqoneli gadamzidav satransporto kompaniasTan; 3) 

gadamzidavi kompaniis mier mowodebuli satransporto dokumentacia warudginos 

konsultant banks. 91 konsultanti banki am dokumentacias ugzavnis akreditivis 

gamxsnel banks, romelic dokumentebis Semowmebis Semdeg akreditivis pirobebTan 

Sesabamisobis dadgenisas valdebulia, ganaxorcielos Tanxis gadaxda. `prqtikaSi 

zogjer warmoiSoba situacia, roca Semsrulebeli banki, romelmac akreditiviT an-

gariSsworeba unda ganaxorcielos, Seamowmebs eqsportioris mier warmodgenil do-

kumentebs, daadgens, rom isini Seesabameba akreditivis moTxovnebs da ganaxorcielebs 

gadaxdas. amasTan, mas Semdeg, rac importiori miiRebs miwodebul saqonels, aRmoCn-

deba, rom igi ar Seesabameba gamyidvelTan SeTanxmebul pirobebs (mag., miwodebuli 

                                                           
89ix. Wood J. S., Drafting letters of credit: Basic issues under article 5 of the Uniform Commercial Code, 

UCP 600 and ISP98, The Banking Law Journal, 2008, 111; ix. 

<http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-

0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf> 

[20.07.2013]. 
90 ix. UCP-is me-16 muxlis me-3 punqti. 
91 ix. gabisonia z., sabanko samarTali, Tbilisi, 2012, 219. 

http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
http://www.debevoise.com/files/publication/4309d39a-f9a3-458e-858a-0cdfca27ad96/presentation/publicationattachment/8f12c271-210a-45a4-ba6a-0f6f135c1b88/wood.pdf
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saqonlis asortimenti). aseT SemTxvevaSi myidveli uflebamosilia, gamyidvelisagan 

moiTxovos gadaxdili Tanxis dabruneba. aqve aucilebelia ganisazRvros: aqvs Tu ara 

mas uflebamosileba, rom bankis mier ganxorcielebuli gadaxda miiCnios akreditivis 

darRveviT angariSsworebad,~92 e.i. dokumenturi akreditivi angariSsworebis saSua-

lebaa da is nasyidobis xelSekrulebidan gamomdinare samoqalaqosamarTlebrivi 

riskebis Semcirebasa da sagadaxdo valdebulebis Sesrulebas uzrunvelyofs. 

 

5.2.6 Sualeduri Sedegi 

 

dokumenturi akreditiviT angariSsworeba damoukidebeli tranzaqciaa, Tumca misi 

gaTvaliswineba ZiriTadi savaWro xelSekrulebiT xdeba da misgan gamomdinareobs. 

aRniSnuli formiT angariSsworebis SeuZleblobis SemTxvevaSi mxareTa Soris SeTanx-

mebuli safasuri saxelSekrulebo samarTlis normebidan gamomdinare gadaxdas eqvem-

debareba. akreditiviT angariSsworebis SeuZleblobis SemTxvevaSi SesaZloa myidvelis 

usafuZvlo gamdidrebamoxdes. aqedan gamomdinare, beneficiars im SemTxvevaSi, Tu 

droulad da keTilsindisierad Seasrulebs masze dakisrebul movaleobas (rac Ziri-

Tadad saqonlis gagzavnasa da dokumentebis bankisTvis gadacemas moicavs), unda 

SeeZlos savaWro xelSekrulebiT gaTvaliswinebuli safasuris miReba. Tu myidvels 

saqoneli Seusabamo, nakliani, SeTanxmebul raodenobaze naklebi Cabarda an saerTod 

ar Cabarda da, akreditivis damoukidebeli samarTlebrivi bunebidan gamomdinare, ar 

SeuZlia gadaxda SeaCeros, igi uflebamosilia, gamyidvels moTxovnebi wauyenos Zi-

riTadi savaWro xelSekrulebis (nasyidobis xelSekrulebis) momwesrigebeli norme-

bidan gamomdinare. 

 

6. sakanonmdeblo rekomendaciebi 

 

saakreditivo urTierTobebi, Tavisi kompleqsuri xasiaTidan gamomdinare, dawvri-

lebiT da srulyofil sakanonmdeblo mowesrigebas moiTxovs. qarTuli kanonmdeblo-

ba, kerZod ki, ssk-is 876-e muxli saakreditivo xelSekrulebis zogad definicias 

gansazRvravs da masTan dakavSirebul samarTalurTierTobaTa farTo speqtrze ara-

fers ambobs. qarTvel kanonmdebels sabazro ekonomikis ganviTarebis mzard pirobebSi 

SesaZloa dokumenturi akreditivis detaluri mowesrigebis mizniT mouwios specia-

luri kanonis miRebac, romelic, ZiriTadad, saerTaSoriso savaWro Cveulebebis Sede-

gad Camyalibebul wesebze unda iyos dafuZnebuli. maT Soris yvelaze metad gamor-

Ceulia iseTi unificirebuli aqtebi, rogoricaa: “UCC”, “UCP 600”, “United Nations 

Convention on Independent Guarentees and Stand-by Letters of Credit”da sxva.  

sasurvelia, ssk-is 876-e muxlSi sityva `dokumentaluri~ gaswordes sityviT 

`dokumenturi~. aRniSnul muxlSi gamoyenebuli termini `remitenti~ garkveul gauge-

brobas qmnis. Sesabamisad, umjobesia, rom mis nacvlad miRebul iqnas saerTaSorisod 

aRiarebuli termini – `beneficiari~.  

mniSvnelovania, sakanonmdeblo gziT mowesrigdes akreditivis gamxsneli bankis 

ufleba-movaleobebi, ganisazRvros dro, romelSic moTxovnis Sedegad is xsnis akre-

ditivs da romelic saWiroa warmodgenili dokumentebis SemowmebisaTvis. rogorc 

wesi, aRniSnuli vada ar unda aRematebodes 5-7 dRes.  

                                                           
92zambaxiZe T., dokumenturi akreditivi – saerTaSoriso angariSsworebis prioritetuli for-

ma, qarTuli samarTlis mimoxilva, 5/1-2002, 90. 
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sasurvelia, ganisazRvros gamyidvelis bankis, anu konsultanti bankis ufleba-

movaleobebi da is pirobebi, romlebic mas dokumentebis wardgenaze uaris Tqmis 

uflebas aZlevs.  

mniSvnelovania sakiTxi imasTan dakavSirebiTac, ra dros SeuZlia emitent banks, 

erTpirovnulad uTxras uari gadaxdis moTxovnaze gamyidvels (beneficiars) an mis 

banks. sainteresoa, Tu dokumentebi gayalbebulia, vis unda warudginos moTxovna 

emitentma bankma. am ukanasknelze “UCP600”-ic arafers ambobs. aseT SemTxvevaSi do-

kumentebis sworad wardgenis riski beneficiarzea, Sesabamisad, moTxovnis uflebac 

myidvels swored mis mimarT unda gaaCndes. sasurvelia, gaTvaliswinebul iqnas Sem-

degi saxis sakanonmdeblo Canaweri: beneficiari da misi banki pasuxs ageben warmodge-

nili dokumentebis marTlzomierebaze. im SemTxvevaSi, Tu dokumentebi yalbia an/da 

ar Seesabameba kanoniT gaTvaliswinebul moTxovnebs, myidveli uflebamosilia, moiT-

xovos miyenebuli zianis anazRaureba. 

detalurad unda ganisazRvros im dokumentebis CamonaTvali, romlebic savalde-

buloa warmodgenil iqnas gamyidvelis mier da romlebic saqonlis CatvirTvasa da 

sxva saxis valdebulebis Sesrulebis dadasturebas warmoadgens. 

zemoaRniSnulis garda, umjobesia, ssk-ma detalurad moawesrigos saakreditivo 

samarTalurTierTobis TiToeuli stadia da iseTi mniSvnelovani saxelSekrulebo 

pirobebi, rogoricaa, magaliTad, gamosayenebeli samarTlis, aseve, mxareTa ufleba-

movaleobebis gansazRvra. sasurvelia, rom kanonmdebelma ixelmZRvanelos UCC-is me-

5 muxliT da aRniSnuli sakiTxebi mis Sesabamisad gadawyvitos. gamosayenebel samar-

TalTan dakavSirebiT kargi iqneba, Tu Caiwereba Semdegi: Tu mxareebi gamosayenebel 

samarTalze ar SeTanxmdebian, maSin gamoiyeneba im qveynis samarTali, sadac akrediti-

vis gamxsneli banki axorcielebs Tavis saqmianobas an sadac akreditiviT gadaxdis 

valdebuleba warmoiSva.  

mniSvnelovania mkafiod ganisazRvros gamoxmobadi da gamouxmobadi akreditivis 

saxeebi da isini erTmaneTisgan sakanonmdeblo CanaweriT gaimijnos. sasurvelia, 

gaCndes Semdegi saxis sakanonmdeblo Canaweri: nebismier momentSi beneficiarisaTvis 

winaswari Setyobinebis gareSe emitenti bankis mier gamoxmobadi akreditivi SeiZleba 

Seicvalos an anulirebul iqnes. 

akreditivi gamouxmobadia, Tu mxareTa SeTanxmebiT sxva ram ar aris gaTvliswine-

buli. misi gauqmeba an Sesworeba akreditivis gamxsneli bankis, akreditivis damadas-

turebeli bankisa da beneficiaris Tanxmobis gareSe ar SeiZleba. cvlilebebi akredi-

tivSi myidvelsac da gamyidvelsac unda ecnobos. 

zemoaRniSnuli sakanonmdeblo CanawerebiT gaziarebuli iqneba is Tanamedrove mid-

gomebi, romlebic saakreditivo samarTalurTierTobebis mimarT saerTaSoriso praq-

tikiTaa Camoyalibebuli. amiT mniSvnelovnad gadawydeba dokumenturi akreditivis 

mowesrigebis sakiTxi, rac Tanamedrove qarTuli savaWro xelSekrulebebisa da saba-

zro ekonomikis ganviTarebas Seuwyobs xels. aqedan gamomdinare, mxareebs eqnebaT Ta-

vianTi uflebebis dacvis pirdapiri kanonismieri saSualeba, rac bankebis mxridan yo-

velgvar Tavnebobasa da arakeTilsindisier damokidebulebas gamoricxavs an minimu-

mamde mainc Seamcirebs. 

 

daskvna 

 

rogorc aRiniSna, dokumenturi akreditivi Tanamedrove saerTaSoriso savaWro 

urTierTobebSi farTod gavrcelebuli samoqalaqosamarTlebrivi institutia. akre-

ditivis farTod gavrcelebis masStabi pirdapir kavSirSia xelmSekvreli mxareebisaT-
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vis Tanabrad usafrTxo saanagariSsworebo garemos SeqmnasTan. saakreditivo urTier-

Toba ramdenime rTul kompleqsur proceduras moicavs, romelTa zedmiwevniT Se-

sruleba da dacva mxareTa upirvelesi movaleobaa. aRniSnuli formiT angariSsworeba 

saerTaSoriso savaWro urTierTobebis subieqtebs uflebebisa da interesebis dacvis 

maRal standartebs sTavazobs. akreditivi swored mxareTa uflebebis ganmtkicebisa 

da samoqalaqosamarTlebrivi riskebis Semcirebiskenaa mimarTuli. xelSemkvreli mxa-

reebi misaReb saangariSsworebo formad saerTaSoriso savaWro urTierTobebSi 

swored mas irCeven. saerTaSoriso vaWrobasTan dakavSirebiT calkeuli qveynebis ka-

nonmdeblobis mizani iseTi samarTlebrivi garemos Seqmnaa, sadac saakreditivo ur-

TierTobebSi monawile mxareTa ufleba-movaleobebi amomwuravad iqneba mowesrigebu-

li. qarTuli kanonmdebloba aRniSnul samarTalurTierTobas zedapirulad awesri-

gebs. naSromSi ganviTarebuli msjelobidan gamomdinare, sasurvelia, qarTvelma ka-

nonmdebelma gaiTvaliswinos saerTaSoriso savaWro praqtikis Sedegad SemuSavebuli 

da Camoyalibebuli normebi, romlebic, erTi mxriv, mxareTa riskebis ganawilebisa da, 

meore mxriv, samoqalaqosamarTlebrivi brunvis stabilurobas uzrunvelyofs. 
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samarTlebrivi davis gadawyvetis alternatiuli 

saSualebebi SesaZlebelia Tu ara mediaciis da 

arbitraJis Serwyma da damoukidebel  

institutad misi ganxilva 

 

uSangi baxtaZe* 

 

Sesavali 

 

samarTlebrivi davis gadawyvetis alternatiuli saSualebebi bolo periodSi 

msoflios TiTqmis yvela qveyanaSi ufro da ufro ikidebs fexs. nebismier qveyanasa 

da, maT Soris, saqarTveloSic erT-erT mniSvnelovani problema sasamarTloSi 

mozRvavebuli saqmeebia, romelTa marTva xSir SemTxvevaSi sakmaod rTulia. 

Sesabamisad, davis gadawyvetis alternatiuli saSualebebis arsi sasamarTloebis 

gantvirTvaSi mdgomareobs. 

qarTuli kerZo samarTalisaTvis kargad aris cnobili arbitraJis instituti, 

romelic aRiarebulia msoflios TiTqmis yvela qveynis mier da warmoadgens 

sasamarTlos gareSe davis gadawyvetis alternatiul saSualebas. saqarTveloSi 

arbitraJis saqmianobis regulirebis wesebi mocemulia `arbitraJis Sesaxeb~ 

saqarTvelos kanonSi. 

saqarTvelos samoqalaqo saporceso kodeqsis 2011 wlis 20 dekembris 

cvlilebebis Tanaxmad, SemoRebul iqna qarTuli samoqalaqo saproceso 

kanonmdeblobisaTvis manamde ucnobi - sasamarTlo mediaciis instituti. Sesabamisad, 

warmodgenili iqna meore samarTlebrivi davis gadawyvetis alternatiuli saSualeba, 

romelic, marTalia, sasamarTlos gareSe srulyofili mediaciis saSualebas ar 

iZleva, Tumca bevri iseTi damaxasiaTebeli elementi aqvs, romelic am ukanasknels 

damoukidebel institutad warmoaCens.   

`med-arbi~ 1  warmoadgens anglo-saqsur samarTalSi gavrcelebul insitituts, 

romelic moqmedebs aRniSnuli samarTlis sistemis mqone yvela qveyanaSi. aRniSnulma 

institutma sakmao gavrceleba hpova, aseve, skandinaviisa Tu evropis sxva qveynebSi 

(safrangeTi, italia da a.S.).  

winamdebare statiis mizania arbitraJis da mediaciis institutebis mokle 

mimoxilva da maTi analizis safuZvelze am ori damoukidebeli sistemis Serwymis 

SesaZleblobis ganxilva. garda amisa, gamokvleuli iqneba isic, Tu rogori 

damokidebuleba aqvT ucxoel samarTalmcodneebs am institutis mimarT da ramdenad 

aris SesaZlebeli aRniSnuli hibriduli sistemis qarTul samoqalaqo kanonmdeblo-

baSi dimplementaciis gzebze saubari. statias aqtualurs xdis is garemoebac, rom 

                                                           
* samarTlis magistri (Tsu), doqtoranti (Tsu), MSc (oqsfordis universiteti). 
1  mediaciis da arbitraJis hibridi, sxvadasxva ucxour wyaroebSi moxseniebulia, rogorc 

“Med-Arb”, aqedan gamomdinare, winamdebare statiaSi gamoyenebul iqneba `med-arbis~ cneba, 

romelic mediaciisa da arbitraJis intitutebis gamaerTianebel saerTo cnebad iqneba 

ganxiluli. 
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`med-arbis~ instituts naklebi yuradReba eTmoba qarTul kerZo samarTalSi da 

swored am xarvezis aRmofxvra warmoadgens winamdebare statiis gamoqveynebis mizans. 

 

1. „med-arbis~ ideis warmoSoba 

 

„med-arbis~ idea warmoiSva 1940 wels aSS-Si, rodesac ramdenime arbitrs daebada 

idea, ecadaT mediaciis elementebis SemoReba iseTi davis ganxilvisas, romelic 

Cveulebriv pirobebSi arbitraJis gansaxilveli iqneboda. mediaciis-arbitraJis 

meqanizmi iyo Zalian martivi - davis mimdinareobisas saqme unda ganexila neitralur 

pirovnebas, romelic Seecdeboda dava, daesrulebina mediaciis elementebis 

gamoyenebiT, xolo warumateblobis SemTxvevaSi imave neitralur pirs daekisreboda 

arbitraJis elementebis gamoyeneba davis gadasawyvetad.2 `med-arbis~ ideis momxreebi 

miiCnevdnen, rom arbitris pirvelad funqcias davis mimdinareibisas unda 

warmoadgendes swored davis, mxareTa morigebiT dasruleba, rac, Tavis mxriv, 

SesaZlebelia miRweul iqnes mediaciis saSualebiT. aRniSnuli ideis mowinaaRmdegebi, 

Tavis mxriv, uTiTebdnen, rom am ori damoukidebeli institutis Serwyma yovlad 

dauSvebeli iyo, radgan isini Tavisi arsiT iyo sakmaod gansxvavebuli is elementebi, 

romlebsac TiToeuli zemoT miTiTebuli instituti iyenebda davis gadasawyvetad, 

sakmaod SeuTavsebeli gaxldaT. `med-arbis~ mowinaaRmdegeebi ufro Sors midiodnen 

Tavis msjelobaSi da Tvildnen, rom araeTikuri iyo, arbitrs ecada mxareTa 

morigeba, radgan igi gadawyvetilebas iRebs mxolod da mxolod im mticebulebebis 

safuZvelze, romelic mxarem warmoudgina mas da im xelSekrulebis safuZvelze, 

romlebic mxareebs aqvT dadebuli arbitrTan, sadac zedmiwevniT aris gawerili maTi 

uflebebi da movaleobebi davis warmoSobis SemTxvevaSi.3  

aSS-Si miiCneven, rom sem kegeli 4  aris `med-arbis~ institutis fuZemdebeli, 

pirvel rigSi, imitom, rom swored am ukanasknelma 1970 wels gamoiyena mediaciis da 

arbitraJis hibridi erT-erT gaxmaurebul da amavdroulad sakamaTo `gaficuli 

meddebis saqmeze~. 5  aRniSnulis Semdeg `med-arbis~ institutma etapobrivad moikida 

fexi aSS-Si, rasac mowmobs amerikis SeerTebuli Statebis momsaxurebis saagentos 

1970-1975 wlebSi arqivis statistika, sadac fiqsirdeba, rom xuTwlian periodSi 

mediaciis-arbitraJis hibridis mier ganxilul iqna 20 saqme, Tumca, sinamdvileSi 

ganxilul saqmeTa raodenoba gacilebiT meti iyo, ubralod, yvela saqme ver moxvda 

momsaxurebis saagentos arqivSi. 6 `med-arbis~ institutis gavrcelebas xeli Seuwyo 

viskonsinis Statma, romelmac 1978 wlis 1-l ianvars pirvelma aRiara sakanonmdeblo 

                                                           
2 Taylor G., The profession of labor arbitration. In Selected papers from the first seven meetings of the Na-

tional Academy of Arbitrators, Washington, 1984, 20-41. 
3 Killingsworth C., Twenty five years of labor arbitration and the future: arbitration then and now. In labor 

arbitration at the quarter-century mark, Proceedings of the twenty-fifth annual meeting, National Academy 

of Arbitrators, Edited by Barbara D. Dennis and Gerald G. Somers, Washington, 1972, 16. 
4 erT-erTi yvelaze gamoCenili advokati da arbitri amerikis SeerTebul StatebSi. 
5 Kagel S., Kagel J., Using two new arbitration techniques, Monthly Labor Review, №95, 1972, 12. 
6
 Coleman C. J., The arbitrator’s cases: Number, sources, issues and implications. In Labor arbitration in 

America: The professional and the practice, Edited by Mario F. Bognanno and Charles J. Coleman, New 

York, 1992, 85-106. 
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doneze `med-arbi~, rogorc samarTlebrivi davis gadawyvetis alternatiuli 

saSualeba.7 

aSS-is paralelurad `med-arbis~ instituti fexs ikidebs kanadaSi da 1960-1970 

wlebSi kvebekis Statis Sromis da federaluri Sromis departamentebi did 

dainteresebas iCenen am institutis mimarT. interesi mas Semdeg gaizarda, rac 

mediaciis da arbitraJis hibridis gamoyenebiT warmatebiT iqna dasrulebuli 

samSeneblo da sarkinigzo davebi, romelic im periodSi metad aqtualuri iyo, 

radgan TiTqmis mTeli kvebekis garSemo sarkinigzo gzebi gahyavdaT. 

1980 wlidan `med-arbi~ aSS-sa da kanadaSi sakmaod iyo gavrcelebuli. 

arbitraJebis mier warmoebuli statistika mowmobs, rom mediaciis da arbitraJis 

hibridi kerZo samarTlebrivi davebis sxvadasxva dargebs moicavda, magaliTad: 

samedicino, Jurnalistur, saganmanaTleblo da komerciul davebs.8 metic, 1994 wels 

Catarebuli kvlevis Sedegad, romelic ZiriTadad aSS-is samoqalaqo samarTalSi 

arsebul problematuri davebis analizs exeboda, naTlad gamoCnda, rom `med-arbis~ 

institutma Tavisi iurisdiqcia gaavrcela aseve garemos dacvasTan dakavSirebul 

davebTan mimarTebiT.9 rac Seexeba kanadas, `med-arbis~ institutis ganviTarebas sxva-

dasxva sakanonmdeblo aqtebi mowmobs, romlebSic xSirad iyo davis gadaWrisas 

mediaciis prioritetulobaze saubari, xolo uSedegobis SemTxvevaSi, ukve saqmes 

arbitraJi ganixilavda.10 Sesabamisad, msgavsi saxis Canawers bevri sakanonmdeblo aqti 

Seicavda, rac imas adasturebs, rom ZiriTadi normebi, rac mediaciis da arbitraJis 

hibrids Tan axlda, gamovlinebas sakanonmdeblo doneze povebda.  

miuxedavad zemoaRniSnulisa, msjeloba imis Sesaxeb, Tu ramdenad aris arbitraJis 

da mediaciis damoukidebeli isntitutebis Serwyma da maTi erTad ganxilva 

SesaZlebeli, kvlav aqtualuria yvela im Taviseburebebis gaTvaliswinebiT, rac am 

institutebs axlavs. statiis Semdeg paragrafebSi warmodgenili iqneba sxvadasxva 

argumentebi `med-arbis~ institutTan dakavSirebiT da, Sesabamisad, gacilebiT advili 

iqneba am ukanasknelis dadebiT da uaryofiT mxareebze saubari. 

 

2. ras warmoadgens arbitraJi? 

 

arbitraJi aris samarTlebrivi davis gadawyvetis kerZo, alternatiuli saSualeba. 

mxareebi, saxelSekrulebo urTierTobidan gamomdinare, winaswar uTiTeben, rom davis 

arsebobis SemTxvevaSi konkretul saqmes ganixilavs maT mier arCeuli arbitri, raTa 

am ukanasknelma moisminos davis arsi, Seafasos maT mier warmodgenili 

                                                           
7 Torosian, H., Interest arbitration laws in Wisconsin. In Truth, lie detectors and other problems, Proceed-

ings of the thirty-first annual meeting, National Academy of Arbitrators, Edited by James L. Stern and Bar-

bara D. Dennis, Washington, 1978, 346. 
8 Zalusky J., 1993. The changing competitive environment and arbitration: Labor perspective. In Arbitra-

tion 1993: The changing competitive environment and arbitration, Proceedings of the forty sixth annual 

meeting, National Academy of Arbitrators, Edited by Gladys W. Gruenberg, Washington, 1993, 51. 
9 McLaren R. H., Sanderson J. P., Med-arb. In Innovative dispute resolution: The alternative, Scarborough, 

1994, 6-26. 
10 Elliott D., Med/arb: Fraught with danger or ripe with opportunity?, Alberta Law Review, №34, 1995, 

163-179. 
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mtkicebulebebi da aRniSnulis safuZvelze miiRos gadawyvetileba. arbitraJi aris 

dapirispirebuli mxareebis procesi, romlis mizans ar warmoadgens davis mxareTa 

SeTanxmebiT dasruleba. marTalia, SesaZlebelia saarbitraJo ganxilvis dros 

mxareebi morigden, Tumca arbitris roli morigebis procesSi mizerulia. aRniSnuls 

mowmobs, magaliTad, `arbitraJis Sesaxeb~ saqarTvelos kanoni. 11 arbitraJi, rogorc 

davis gadawyvetis saSualeba, saukuneebis manZilze sakmaod warmatebiT gamoiyeneba da 

Tanamedrove pirobebSi vrceldeba kerZo da saerTaSoriso kerZosamarTlebriv 

urTierTobebze: samSeneblo, komerciul, samewarmeo, saerTaSoriso savaWro, SromiT, 

sadazRveo da sxva saxis davebze. 12 saqarTvelos saarbitraJo kanonmdeblobis Tanax-

mad, arbitris mier miRebuli gadawyvetileba Sesasruleblad savaldebuloa 

saarbitraJo SeTanxmebis mxareTaTvis da igi aucileblad gamotanil unda iqnes 

werilobiTi formiT, rasac Tan unda erTvodes arbitris xelmowera. 13  msgavsi 

mdgomareoba iyo aSS-Si, sadac jer kidev 1925 wels miRebul iqna `federaluri 

saarbitraJo aqti~, romelic gansazRvravda aSS-is nacionalur politikas 

arbitraJTan mimarTebiT da calsaxad miuTiTebda mxareebis uflebas, xelSekrulebis 

safuZvelze davis arsebobis SemTxvevaSi saqme gansaxilvelad gadaecaT 

arbitraJisaTvis, romlis mier gamotanil gadawyvetilebas eqneboda savaldebulo 

Zala. 14  garda aRniSnulisa, 1956 wels promulgirebul iqna erTiani saarbitraJo 

aqti, romelSic cvlilebebi Sevida 2000 wels da dadginda, rom TiTqmis yvela 

Stati valdebuli iyo, mieRo saxelmZRvanelo principebi saarbitraJo saqmianobis 

regulirebisaTvis, romlis mizani swored imaSi mdgomareobda, rom xazgasmuliyo 

arbitraJis mier miRebuli gadawyvetilebis savaldebuloobis aucilebloba. 15  yove-

live zemoaRniSnuls emateba gaeros mier 1959 wels miRebuli `ucxoeTis 

saarbitraJo gadawyvetilebaTa cnobisa da aRsrulebis Sesaxeb~ konvencia, romelic 

konvenciis xelmomweri saxelmwifoebis sasamarTloebisagan iTxovs, rom cnon da 

aRsasruleblad savaldebulo xasiaTi mianiWon kerZo arbitraJebis mier miRebul 

gadawyvetilebebs.16 

arbitraJi aris kerZo, naklebad formaluri da gadawyvtilebis miRebis gacilebiT 

swrafi saSualeba, romlis gamoyenebis SemxvevaSi modave mxareebs SesaZlebloba aqvT, 

miiRon iseTive Sesasruleblad savaldebulo gadawyvetileba, rogorsac isini 

miiRebdnen sasamarTloSi, Tumca sasamarTloebis gadatvirTuli grafikis gaTva-

lsiwinebiT, SedarebiT gvian moxdeboda saboloo gadawyvetilebis gamotana. aqedan 

gamomdinare, Cans is dadebiTi mxareebi, rac gaaCnia arbitraJs da mizezi, ratom 

                                                           
11 ix. `arbitraJis Sesaxeb~ saqarTvelos kanonis 38-e muxli. 
12 Flake P. R., MED/ARB – a viable ADR vehicle? Nuances of Med/Arb-A Neutral’s Perspective, 1. ix. 

<http://www.cedires.be/index_files/FLAKE_http-www.cbylaw.com-filebin_files_flake_rpf-AAA_Med-

Arb.pdf> [07.07.2015] 
13 ix. `arbitraJis Sesaxeb” saqarTvelos kanonis 39-e muxli. 
14 Oehmke T., Commercial Arbitration, New York, 1987, 305. 
15 ix. Uniform Arbitration Act, National Conference Of Commissioners On Uniform State Laws, 2000. 
16 Baril M. B., Donald D., MED-ARB: The Best of Both Worlds or Just A Limited ADR Option?, 1. ix. 

<http://www.mediate.com/pdf/V2%20MED-

ARB%20The%20Best%20of%20Both%20Worlds%20or%20Just%20a%20Limited%20ADR%20Option.pd

f> [07.07.2015] 
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SeiZleba mxareebma davis warmoSobis SemTxvevaSi upiratesoba mianiWon arbitraJs da 

ara sasamarTlos. istoriulad swored sasamarTloebis gantvirTva warmoadgenda 

samarTlebrivi davis ganxilvis alternatiuli saSualebebis SemoRebis mizans. 

 

3. ras warmoadgens mediacia? 

 

mediacia aris davis gadawyvetis alternatiuli da yvela SemTxvevaSi nebayoflo-

biTi saSualeba. rogorc wesi, mediaciis procesis gamoyenebisas mxareebi erTmaneTs 

xvdebian konfidencialurad; am dros mediatori moqmedebs rogorc neitraluri 

mesame piri da srul daxmarebas uwevs mxareebs davis SeTanxmebiT dasrulebaSi. 17 

mediacia warmoadgens davis gadawyvetis erT-erT variacias, romelsac samarTlebriv 

literaturaSi davis gadawyvetis alternatiul saSualebad moixsenieben.  

rogorc yvela insitituts, mediaciis institutsac hyavs Tavisi mowinaaRmdegeebi. 

magaliTad, advokatebis azriT, mediacia aris drois fuWad kargva, radgan mxareebi, 

romlebmac monawileoba unda miiRon mediaciis procesSi, SesaZlebelia moilaparakon 

mediaciis gareSec da xSir SemTxvevaSi mxareebis warmomadgenlebi cdiloben kidec, 

rom dava molaparakebiT dasruldes. zemoaRniSnulis sawinaaRmdegod unda iTqvas, 

rom, marTalia, mxareTa warmomadgenlebi SesaZlebelia Zalian warmatebulebi iyvnen 

molaparakebis procesebis warmarTvisas, magram mediacias mainc gaaCnia Tavisi 

dadebiTi mxareebi, radgan molaparakebis procesi mediaciis procesisagan sruliad 

gansxvavebuli da specifikuria. SesaZlebelia gaCndes kiTxva: mediaciac Tavisi arsiT 

xom molaparakebaa? ra Tqma unda, mediaciac molaparakebaa, `magram mediaciis dros 

warmoebuli molaparakeba warmoadgens principul molaparakebas, xolo advokatebis 

mier warmoebuli molaparakebis procesi warmoadgens poziciur an strategiul 

molaparakebas~18. zemoT xsenebuli molaparakebebis procesis gamijvnis srulyofisaT-

vis gamodgeba Semdegi magaliTi: mxare `b~ mxare `a~-sagan wundebuli produqciis 

wardgenisaTvis zianis anazRaurebas iTxovs. mxare `a~ kmayofili iqneba, Tu mas 

zianis anazRaurebis mizniT mxarisaTvis gadasaxdeli eqneba 40000 lari, Tumca am 

ukanasknelis advokati molaparakebis process iwyebs 20000 lariT. Tavis mxriv, 

meore mxare kmayofili iqneba, Tu mas gadauxdian 40000 lars, Tumca misi advokati 

molaparakebis process iwyebs 60000 laridan. Sesabamisad, mxareebi molaparakebis 

process iwyeben SeTavazebuli da moTxovnili Tanxebs Soris SualediT - 40000 

lariT, rodesac Tavisuflad SeeZloT Tavidanve 40000 larze SeTanxmebuliyvnen. am 

magaliTidan Cans, rom SesaZlebelia TviTon mxareebi Tanaxma iyvnen sxva pirobebze, 

romelic orive mxarisaTvis misaRebi iqneboda, magram advokatebis gamo maTi dava 

xSir SemTxvevaSi Wianurdeba. advokatebis msgavsi saqcieli ki imiT aixsneba, rom 

isini yovelTvis cdiloben ukeTesi Sedegi aCvenon, vidre maTi damqiraveblebi 

elodebian maTgan. mediaciis dros ki mediatori process warmarTavs principulad. 

                                                           
17 Butler V. F., Mediation: Essentials and Expectations, Dorrance Publishing Co., 2004, 2.  
18 Strasser F., Randolph P., Mediation: a psychological insight into conflict resolution, New York, 2004, 

70. 
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Tu mxareebi isurveben SeTanxmebas, Sedegic gacilebiT swrafad dadgeba, vidre 

aRniSnuli sasamarTlos mier davis ganxilvis SemTxvevaSi dadgeboda.  

Sesabamisad, SesaZlebelia gamoikveTos is mizezebi, Tu ratom aris ukeTesi modave 

mxareebisaTvis dava daasrulon mediaciis saSualebiT, vidre sasamarTlsaTvis 

mimarTvis gziT. upirveles yovlisa, aRsaniSnavia: 

a) xarjebis dazogva, radgan mediaciis saSualebiT davis gadawyveta gacilebiT 

naklebi daujdeba mxares, vidre imave saqmeze sasamarTlosaTvis mimarTva;  

b) arbitraJis msgavsad, mediaciis procesi, sasamarTlo ganxilvasTan SedarebiT, 

ufro swrafia. mediaciis dros dava SesaZlebelia erT dReSic gadawydes, magaliTad, 

saqarTvelos samoqalaqo saproceso kodeqsis mixedviT, sasamarTlo mediaciis vada ar 

SeiZleba iyos 45 dReze meti19. 

g) mxareebisaTvis yvelaze momgebiani aris is, rom mediacia aris naklebad 

formaluri procesi da sasamarTlo ganxilvasTan SedarebiT nakleb stress iwvevs; 

d) SesaZlebelia kerZosamarTlebriv urTierTobaSi aRmoCndes iseTi SemTxvevebi, 

rodesac samarTaldarRveva ar arsebobs da aris SemTxveva, romlisTvisac kanoni 

raime anazRaurebis saxes ar awesebs, Sesabamisad, sarCelis Setana sasamarTloSi ar 

iqneba safuZvliani, radgan davis sagani ar arsebobs. amavdroulad, mxareebs mainc 

aqvT uTanxmoeba da molaparakebas saWiroeben. Sesabamisad, mediacias aqvs potenciali, 

gaavrcelos Tavisi iurisdiqcia gacilebiT met sadavo urTierTobaze, vidre 

sasamarTlos.20 

e) Tu mxareebs Soris dava dadgenil vadaSi dasrulda mxareTa SeTanxmebiT, maSin 

igulisxmeba, rom mediaciis procesi dasrulebulia da mxareebs igive saqmeze 

damatebiT sasamarTlos gadawyvetileba ar esaWiroebaT. erTgvarad gansxvavebuli 

mdgomareobaa aseT dros saqarTveloSi, radgan SeTanxmebis SemTxvevaSi mxare 

mimarTavs sasamarTlos SuamdgomlobiT, romelic gamoitans ganCinebas mxareTa 

morigebis damtkicebis Sesaxeb.21 mediaciis dros miRweuli SeTanxmeba, yvela SemTxve-

vaSi, sabolooa da ar gasaCivrdeba, radgan mediacia aris nebayoflobiTi procesi; 

masSi ar monawileobs mosamarTle da is Tavisi Sinagani rwmeniT ar iRebs 

gadawyvetilebas; saboloo Sedegi yovelTvis mxareTa TanamSromlobis da davis 

SeTanxmebiT dasrulebis suliskveTebis gamovlinebaa. 

SesaZlebelia, mediaciis procesSi mxare warmomadgenelTan erTad monawileobdes, 

Tumca umetes SemTxvevaSi es aucilebeli ar aris, radgan mediatori unda iyos 

Sesabamisi kvalifikaciis mqone piri, romelsac aqvs imdeni codna, rom davis 

arsebobisas Seafasos yvela riski da mxareebTan konsultaciis safuZvelze 

SesTavazos maT yvelaze saukeTeso gadawyvetileba, rac SeiZleba miRebuli iqnes am 

saqmesTan dakavSirebiT. Sesabamisad, mediatoris figura mediaciis procesSi calsaxad 

mniSvnelovania. 

 

  

                                                           
19 ix. saqarTvelos samoqalaqo saproceso kodeqsis 1875-e muxli. 
20 Butler V. F., Mediation: Essentials and Expectations, Dorrance Publishing Co., 2004, 3. 
21 ix. saqarTvelos samoqalaqo saproceso kodeqsis 1877-e muxli. 
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4. gansxvaveba arbitraJsa da mediacias Soris 

 

mas Semdeg, rac ganvixileT arbitraJis da mediaciis institutebi, SesaZlebelia 

maT Soris ganmasxvavebel niSnebze visaubroT. 

arbitraJi da mediacia warmoadgens gansxvavebul procesebs, romlebsac gaaCnia 

gansxvavebuli miznebi. fundamenturi gansxvaveba mdgomareobs ritorikul kiTxvaSi, 

Tu vin iRebs gadawyvetilebas am ori procesis mimdinareobisas - neitraluri mesame 

mxare, Tu Tavad mxareebi? tradiciulad saarbitraJo ganxilvis dros arbitri 

moqmedebs iseve, rogorc mosamarTle sasamarTlo ganxilvisas da gadawyvetilebas 

iRebs saxelSekrulebo samarTlis Sesabamisad. 22  arbitri ismens mxareTa mier 

warmodgenil argumentebs, iRebs mtkicebulebebs, usmens mxareTa mier dabarebul 

mowmeebs da ZiriTad sakiTxebs da interesebs ar Seexeba manam, sanam mxareebi ar 

moiTxoven amas.23 gadawyvetilebis miRebis procesisas arbitri xelmZRvanelobs war-

modgenili mtkicebulebebis Sefasebisa da SejibrebiTobis principis dacviT. miRebuli 

gadawyvetileba unda Seesabamebodes xelSekrulebis pirobebs, zogadad samarTlis 

principebs da msgavsi SemTxvevebis maregulirebel praqtikas, Tumca ramdenad aqceven 

yuradRebas, magaliTad, saqarTveloSi arbitrebi saarbitraJo praqtikas, iseve, 

rogorc sasamarTlo praqtikas, es calke ganxilvis sagania, romelic winamdebare 

statiis miznebs scildeba da, Sesabamisad, aq yuradReba ar gamaxvildeba. 

mediaciis procesis mimdinareobisas neitraluri mesame mxare - mediatori davis 

gadasawyvetad ar iRebs gadawyvetilebas. am dros gadawyvetilebas iReben sakuTriv 

mxareebi. mediatori xels uwyobs maT Soris normaluri garemos Seqmnas dialogis 

warmarTvisaTvis. SeiZleba iTqvas, rom mediatori modave mxareebs Soris 

urTierTobis ganmtkicebas uwyobs xels. mediatorma SesaZlebelia SeimuSavos gegma 

da am gegmis mixedviT warmarTos molaparakebebi da, Sesabamisad, gaxdes ZiriTadi 

katalizatori mxareTa Soris konsesusis miRwevis procesSi.24  

mediaciis dros mediatori cdilobs gamonaxos yvela SesaZlo gza da gaamaxvilos 

yuradReba yvela arsebiT sakiTxze, rac daexmareba mxareebs davis SeTanxmebiT 

dasrulebaSi, arbitraJis dros ki arbitris damokidebuleba sxvagvaria. mediaciis 

procesis mimdinareobisas mediatori sruliad warmarTavs process da ZiriTadad 

swored is usvams kiTxvebs mxareebs, xolo arbitraJis dros arbitri umetes 

SemTxvevaSi ar ereva kiTxvebis dasmis proceduraSi da aRniSnulis SesaZleblobas 

mxareebs an maT warmomadgenlebs utovebs. `swored arbitris saarbitraJo ganxilvis 

monawileobaSi CarTulobis naklebobis gamo xSirad ismis arbitraJis kritika 

sxvadasxva iuristebis mier.~ 25  mediaciis dros mxareebs SeuZliaT damoukideblad 

Sexvdnen mediators sxvadasxva sakiTxis SesaTanxmeblad, xolo saarbitraJo 

                                                           
22 Henry K. L., Med-Arb: An Alternative to Interest Arbitration in the Resolution of Contract Negotiation 

Disputes, Ohio St. Journal on Dispute Resolution, № 3, 1988, 396-397. 
23 Bartel B. C., Med-Arb as a Distinct Method of Dispute Resolution: History, Analysis, and Potential, 

Willamette Law Review, №27, 1991, 664. 
24 Menkel-Meadow C., Lela P. Love, Schneider K. A., Sternlight R. J., Dispute Resolution: Beyond the 

Adversarial Model, New York, 2005, 266. 
25 Elliott D. C., Med/arb: fraught with danger or ripe with opportunity? Alberta Law Review, №34, 1995, 5. 
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ganxilvis dros msgavsi ram saarbitraJo gadawyvetilebis gauqmebis safuZvelia. 

mediaciis procesis mimdinareobisas mxareebi cdiloben, miRebuli gadawyvetileba 

orive mxarisaTvis iyos metnaklebad Tanabrad momgebiani. rac Seexeba arbitraJs, am 

dros mxareebi piriqiT cdiloben, rac SeiZleba ukeTes mdgomareobaSi Caiyenon 

TavianTi Tavi da mowinaaRmdege mxaris interesebs umetes SemTxvevaSi mTlianad 

ugulebelyofen.  

zemoT ganxiluli ganmasxvavebeli niSnebis Semdeg ukve SesaZlebelia sakuTriv 

`med-arbis~ institutis ganxilva, romelic, rogorc dasawyisSive aRiniSna, mediaciis 

da arbitraJis procesebis sinTezs warmoadgens. 

 

5. `med-arbis~ arsi 

 

sasamarTloebisaTvis mometebuli saqmeTa nakadis Semcirebis mizniT sxvadsxva 

samarTlebriv sistemaSi SemoRebul iqna samarTlebrivi davebis gadawyvetis 

alternatiuli saSualebebi, romlebsac ganekuTvneba mediacia da arbitraJi. aRniS-

nuli saSualebebi sasamarTlosagan gansxvavebiT naklebad formaluri da metad 

mosaxerxebelia. sasamarTlo sistemis efeqturobaze momuSave samarTalmcodneebi 

cdilobdnen moenaxaT iseTi gza, romelic SeZlebda davis gadawyvetas manam, sanam 

saqme sasamarTlomde mividoda. 26  swored am miznis sisruleSi moyvanas emsaxureba 

arbitraJis da mediaciis institutebi, Tumca aRniSnuli institutebis praqtikaSi 

danergvis Semdeg muSaoba daiwyo maTi daxvewisa da srulyofis kuTxiT. mediaciis 

MmTavari uaryofiTi mxare is aris, rom mediatori saboloo gadawyvetilebas ver 

iRebs da amas akeTeben mxareebi, xolo arbitraJis MmTavari uaryofiTi mxare is aris, 

rom arbitrebi ar arian procesSi sakmarisad CarTulebi. Sesabamisad, gaCnda idea, 

rom orive aRniSnuli procedura Caetarebina erTsa da imave neitralur mesame pirs, 

romelic Tavdapirvelad Seecdeboda gamoeyenebina mediaciis wesebi da Tu mxareebi 

ver SeTanxmdebodnen, an SeTanxmdebodnen mxolod garkveul sakiTxebze, maSin 

gamoeyenebinaT arbitraJis wesebi. swored am msjelobaze dayrdonobiT gaerTianda 

mediaciis da arbitraJis institutebi, risi Sedegic aris `med-arbi~. `med-arbi~ 

aerTianebs orive institutis elementebs da warmoadgens metad moqnil hibrids, 

romelsac gaaCnia mTeli rigi dadebiTi mxareebi: 

a) `med-arbis~ dros mediaciis institutis elementebis arseboba saSualebas 

aZlevs mxareebs, SeTanxmdnen sadavo sakiTxebze da martivad daasrulon dava; 

b) amave institutSi arbitraJis elementebis Setana mimzidvelia im mxriv, rom, 

Tu mediacia uSedegod Caivlis, maSin mediatori, gaxdeba arbitri da arbitraJisaTvis 

dadgenili wesebiT Seecdeba davis gadaWras; 

g) Tu mxareebi endobian mediators da es ukanaskneli maRalkvalificiuria, maSin 

imave piris mier saarbitraJo funqciebis gamoyeneba gacilebiT ufro momgebiani 

iqneba; 

                                                           
26 Galanter M., A Settlement Judge, Not a Trial Judge:’ Judicial Mediation in the United States, Brit J L & 

Society, 1985, 1-2. 
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d) is dro, rac daxarja mediatorma saqmis arsSi Casawvdomad da, aseve, dro, rac 

man moandoma mxareebis Sansebis Sefasebas, fuWad ar Caivlis, Tu dava mediaciiT ver 

dasruldeba, radgan arbitrma, romelic mediatori iyo, ukve zedmiwevniT icis saqmis 

detalebi da, Sesabamisad, gadayvetilebac ufro swrafad iqneba miRebuli; 

e) `med-arbi~ aris naklebad formaluri, procesi droSi arasdros Wianurdeba da, 

rac yvelaze mTavaria, xarjebi aris kontrolirebadi. aqedan gamomdinare, martivad 

rom iTqvas `med-arbi~ aris metad efeqturi saSualeba davis gadasawyvetad. 

mediatorisaTvis/arbitrisaTvis im funqciebis damateba, rac zemoT naklad iqna 

moxseniebuli, niSnavs, rom is nakli, rac am institutebs gaaCniaT, aRmoifxvra, es ki, 

pirvel rigSi, mxareebisaTvis aris momgbiani, radgan naklebi danaxarjebiT da drois 

mokle periodSi miiReben Sedegs, romelic mxolod maTze iqneba damokidebuli. ori 

damoukidebeli institutis elementebis Serwyma, davis gadawyvetis alternatiul 

saSualebas xdis ufro dinamiurs, vidre TiToeuli instituti aRebuli cal-calke. 

imisaTvis, rom `med-arbi~ iyos warmatebuli, med-arbitrebi 27  aucileblad unda 

icavdnen garkveul wesebs. pirvel rigSi, maT unda uzrunvelyon mxareebis 

informirebuleba davis arsTan mimarTebiT da unda daanaxon mxareebs, rogorc maTi 

Zlieri, ise - susti mxareebi. 28  meore mxriv, med-arbitrebs unda hqondeT sakmao 

profesionalizmi da gamocdileba imisa, rom Tanabrad gadaanawilon maTi uflebebi, 

rogorc cnobilia, aRniSnul procesebSi maT gacilebiT meti uflebebi eniWebaT, 

vidre mediaciisas an saarbitraJo ganxilvisas. magaliTad, mediaciisas SesaZlebelia 

med-arbitrisaTvis cnobili gaxdes raime konfidencialuri informacia da am 

informaciam gavlena ar unda moaxdinos masze, Tu am ukanasknels Semdeg 

gadawyvetileba eqneba misaRebi rogorc arbitrs.29 

aris Tu ara sasurveli da SesaZlebeli ori damoukidebeli instituti - 

mediaciis da arbitraJis Serwyma? aRniSnuli sakiTxi metad sadavoa. radgan arsebobs 

msgavsi kiTxva, logikuria, rom `med-arbs~ hyavs Tavisi mowinaaRmdegeebic. maTi 

mosazrebiT, mediacia da arbitraJi aris ori da Tavisi arsiT sruliad 

damoukidebeli institutebi, romlebsac aqvT sxadasxva miznebi da maTi gaerTianeba 

erTgvar qaoss gamoiwvevs. mowinaaRmdegeebis mier, pirvel rigSi, yuradReba 

maxvildeba imaze, rom mediatoris mxridan SesaZlebelia gamoyenebuli iqnes 

`iZuleba~ mxareTa SeTanxmebisaTvis da, meore mxriv, konfidencialuri informacia, 

romelic cnobili gaxda mediatorisaTvis, ar iqnes daucveloba. Sesabamisad, 

aRniSnuli aris is ori safrTxe, romelic mxareebma unda aiRon Tavis Tavze, 

rodesac `med-arbis~ institutis gamoyenebas daapireben. 

 

  

                                                           
27termini med-arbitri nawarmoebia `med-arbidan~ da niSnavs aRniSnuli procesis ganmxilvel 

pirs, romelic Tavis TavSi aerTianebs, rogorc mediators, ise arbitrs. 
28 Hoffman D., Colliding Worlds in Dispute Resolution: Towards a Unified Field Theory of ADR, Journal 

on Dispute Resolution, 2008, 35. 
29 Blankenship J. T., Developing your ADR Attitude: Med-Arb, a Template for Adaptive ADR, Tennessee 

Bar Journal, Nov., 2006, 35-37. 
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5.1 `iZulebis~ elementebi `med-arbis~ moqmedebisas? 

 

rogorc aRiniSna, `med-arbis~ institutis praqtikaSi gamoyenebisas mediatori 

aRWurvilia gacilebiT meti uflebebiT, vidre es mas mediaciis dros gaaCnia. 

mediators SeuZlia miiRos saboloo gadawyvetileba, romelsac eqneba savaldebulo 

Zala, xolo aRniSnuls igi moklebulia Cveulebrivi mediaciis procesisas. swored 

aqedan da mediatoris uflebebis gazrdidan gamomdinare, arsebobs safrTxe, rom 

mediators SesaZlebloba eqneba, zegavlena moaxdinos mxareebze davis SeTanxmebiT 

dasrulebis mizniT. mediaciis dros mediatori afasebs davis Sinaarss da davis 

mimarTulebasTan dakavSirebiT mis gadawyvetilebas aqvs sarekomendacio xasiaTi. 30 

problemas warmoadgens is faqti, rom, rodesac med-arbitri afasebs davas da amis 

safuZvelze gansazRvravs mxareebis Sansebs davis mosagebad, winaswar miRebuli aqvs 

gadawyvetileba da swored es ukanaskneli warmoadgens problemas. garda amisa, med-

arbitris gavlena imdenad didia am procesSi, rom igi mxareebs imis saSualebas ar 

utovebs, rom SeTanxmdnen TavianT sasurvel pirobebze, radgan Sesabamisi iuridiuli 

da praqtikuli gamocdilebis mqone med-arbitrma icis orive mxaris Zlieri da susti 

mxareebi da rodesac srulad eqneba procesSi CarTulobis ufleba, Sesabamisad, igi 

ukve veRar iqneba iseTi neitraluri, rogoric mediaciisas aris da ver miiRebs iseT 

damoukidebel gadawyvetilebas, rogorsac arbitraJis dros miiRebda.  

aRniSnuli aris mxolod `med-arbis~ mowinaaRmdegebis mosazreba da imas ar 

niSnavs, rom yvela SemTxvevaSi ase moxdeba. rodesac mediators eqneba imis saSualeba, 

rom marTos procesi. es, piriqiT, momgebiani poziciaa, radgan mxareebs mis mimarT 

eqnebaT meti pativiscema da, Sesabamisad, med-arbitris mier Sefasebuli saqme ufro 

realurad iqneba aRqmuli da swored am Sefasebidan gamomdinare Camoayalibeben 

mxareebi sakuTar SeTanxmebis pirobebs. ra Tqma unda, arsebobs imis safrTxe, rom 

aseT dros med-arbitri ar iyos bolomde samarTliani da neitraluri, Tumca es ukve 

sakuTriv med-arbitrebis profesionalizmis sakiTxia. saTanado mosamzadebeli kursebi 

minimumamde daiyvans msgavsi safrTxis SesaZleblobas. SedarebisaTvis SeiZleba iTqvas, 

rom SesaZlebelia saqmis ganxilvisas mosamarTlis mier SeTavazebuli morigebis 

pirobebic ar iyos yovelTvis samarTliani da neitraluri, Tumca es imas sulac ar 

niSnavs, rom mosamarTle mikerZoebulia. swored aseTi midgoma unda arsebobdes `med-

arbTan~ mimarTebiT, radgan, rac ar unda marTos situacia med-arbitrma davis 

mimdinareobisas, saboloo jamSi, mainc mxareebi wyveten SeTanxmebis beds. 

 

5.2 konfidencialuroba 

 

meore mniSvnelovani problema, rac SesaZlebelia axldes `med-arbs~ aris is, rom 

konficencialuri informacia, romelic cnobili gaxda mediatorisaTvis, 

SesaZlebelia gankargos man rogorc arbitrma da amiT ziani miayenos Sesabamis 

                                                           
30 Peter J. T., Note and Comment: Med-Arb in International Arbitration,  American Law Review. Int’l Arb., 

№8, 1997, 95. 
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mxares.31 Cveulebriv, mediaciisas, mxaris mier mediatorisaTvis gakeTebuli nebismieri 

gancxadeba aris absoluturad konfidencialuri, sanam TviTon mxare ar daadgens am 

imperatiuli moTxovnidan gansxvavebul wess. aRniSnuli warmoadgens mediaciis 

qvakuTxeds. metic msoflios TiTqmis yvela qveyanaSi, maT Soris, saqarTveloSic, 

mediaciis procesisas miRebuli informaciis konfidencialoba daculia sasamarTlo 

donezec da mediatori ar SeiZleba dakiTxul iqnes im faqtTan dakavSirebiT, 

romelic misTvis cnobili gaxda, rogorc mediatorisaTvis. mediaciis procesis 

mimdinareobisas konfidencialuri informaciis dacvas imdenad didi mniSvneloba 

eniWeba, rom zogierT qveyanaSi mediatorebisaTvis eTikis wesebi iqna SemuSavebuli. 

saidumlo informaciis gamJRavneba eTikis normebis darRvevad iTvleba da SesaZlebe-

lia gamoiwvios Sesabamisi pasuxismgebloba.32 

ra problemebs iwvevs konfidencialuri informaciis daucveloba `med-arbisas~? 

arsebiTad med-arbitris pasuxismgebloba konfidencialurobasTan mimarTebiT ar 

icvleba. `med-arbisas~ mediaciis fazis dros med-arbitrisaTvis gandobili 

konfidencialuri informacia ar SeiZleba gamJRavndes procesis mimdinareobisas, maT 

Soris, arc maSin, Tu mediaciis faza Sedegs ver gamoiRebs da davis dasruleba 

arbitraJis wesebis dacviT iqneba saWiro. aq problemas warmoadgens ara 

konfidencialuri informaciis gamJRavneba, aramed arbitris damokidebuleba im 

informaciisadmi, romelic misTvis cnobili gaxda mediaciis procesSi, radgan es 

ukanaskneli iRebs saboloo gadawyvetilebas da miRebuli informacia SesaZlebelia 

gaxdes is mamoZravebeli faqtori, romlis safuZvelzec miiRebs gadawyvetilebas med-

arbitri. Sesabamisad, aRniSnulis safuZvelze miRebuli gadawyvetileba SesaZlebelia 

rig SemTxvevbSi ar iyos samarTliani da daarRvios SejibrebiTobis principi. ra Tqma 

unda, msgavsi riskis arsebobis xazgasma sruliad samarTliania da SesaZlebelia med-

arbitri moeqces aRniSnuli zegavlenis qveS, Tumca `med-arbis~ institutis 

sasargeblod unda iTqvas, rom msgavsi SemTxveva arsebobs, magaliTad, sisxlis 

samarTlis procesSic: SesaZlebelia, rodesac muSaoba mimdinareobs saproceso 

SeTanxmebis dadebisaken, braldebuli aseT dros ara marto aRiarebs danaSauls, 

aramed miuTiTebs im garemoebebzec, romelebic mis mier danaSaulis Cadenis faqtze 

metyveleben, Tumca, Tu saproceso SeTanxmeba ar daido, maSin dauSvebelia 

braldebulis mier micemuli Cvenebis mis sawinaaRmdegod gamoyeneba. msgavsi situacia 

aris Cvens SemTxvevaSic, Tu `med-arbis~ mimdinareobisas mediaciis fazaze mxareebi 

ver SeTanxmdend da saqmes arbitraJi gaagrZelebs, maSin sakanonmdeblo doneze unda 

arsebobdes Canaweri, romelic aukrZalavda arbitrs, mediaciis dros miRebuli 

konfidencialuri informacia daudos safuZvlad Tavis saboloo gadawyvetilebas. 

swored aRniSnuli warmoadgens am problemis Tavidan acilebis yvelaze qmediT 

saSualebas. asec rom ar iyos, aRniSnul problemas SesaZlebelia arc warmoSvas 

                                                           
31 Blankenship J. T., Developing your ADR Attitude: Med-Arb, a Template for Adaptive ADR, Tennessee 

Bar Journal, Nov., 2006, 35. 
32 Flake P. R., MED/ARB – a viable ADR vehicle? Nuances of Med/Arb-A Neutral’s Perspective, 5. ix. 

<http://www.cedires.be/index_files/FLAKE_http-www.cbylaw.com-filebin_files_flake_rpf-AAA_Med-

Arb.pdf> [07.07.2015] 
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`med-arbisas~, radgan, rodesac mxareebma ician, rom mediatori mxareTa 

SeuTanxmeblobis SemTxvevaSi gaxdeba arbitri, maSin isini TavianT sust mxareebze 

mediaciis procesSi ar isaubreben da moeridebian kidec yvela iseTi konfidencia-

luri informaciis gamJRavnebas, romelmac SesaZlebelia Semdeg gavlena moaxdinos 

davis mimdinareobaze. es aris adamianis bunebrivi saqcieli da araerTxel 

damtkicebula praqtikaSi.33 

 

6. `med-arbis~ proceduruli sakiTxebi 

 

mxareebi, saxelSekrulebo urTierTobidan gamomdinare, SeiZleba SeTanxmdnen, rom 

maT Soris davis arsebobis SemTxvevaSi davas ganixilavs `med-arbi~. mxareebi ar arian 

SezRuduli, rom uSualod davis warmoSobis Semdeg SeTanxmdnen saqmis `med-

arbisaTvis~ gadacemaze. arsebobs aseve praqtika, roca mediaciis an arbtitraJis 

mimdinareobisas mxareebi SeTanxmebulan, rom aucileblobisas mediators 

gaegrZelebina davis ganxilva, rogorc arbitrs, da _ piriqiT.34 

procesis dawyebisas mxareebs ganemartebaT `med-arbis~ proceduris arsi, aseve, is 

SesaZlo riskebi, rac aRniSnul process gaaCnia da Tu mxareebi Tanaxma iqnebian, 

daiwyeba `med-arbis~ procesi, Sesabamisad, Tavdapirvelad iqneba mediaciis faza da 

mxareebze gavrceldeba is wesebi, rac zogadad mediaciis process axlavs Tan im 

gamonaklisebis gamoklebiT, razec zemoT ukve iyo saubari da Tu mxareebi 

SeTanxmdebian, saboloo gadawyvetilebas miiRebs mediatori da aRniSnul 

gadawyvetilebas eqneba savaldebulo xasiaTi. Tu mxareebi ver SeTanxmdebian saqmes 

ganixilavs arbitraJi, am ukanaskneli institutisadmi dadgenili wesebis sruli 

dacviT da saboloo gadawyvetilebasac arbitri miiRebs. rodesac dasruldeba 

procesi `med-arbis~ gadawyvetilebaSi miTiTebuli unda iyos, romel stadiaze iqna 

miRebuli gadawyvetileba. aRniSnulis miTiTebas praqtikuli xasiaTi eqneba, radgan, 

Tu mediaciis etapze moxda saboloo gadawyvetilebis miReba, maSin aRniSnuli ar 

unda saCivrdebodes, xolo Tu arbitraJis etapze, maSin gasaCivreba SesaZlebeli 

iqneba kanoniT dadgenili wesiT. rac Seexeba imas, Tu romel davebTan dakavSirebiT 

aris SesaZlebeli `med-arbis~ gamoyeneba, unda iTqvas, rom mxareebis TanxmobiT 

nebismier kerZosamarTlebriv davaze aris SesaZlebeli aRniSnuli institutis wesebis 

gavrceleba. 

 

7. med-arbitris unarebi 

 

`med-arbis~ institutis warmateba damokidebulia med-arbitris profesionalizmze 

da maRal kvalificiurobaze. radgan yvela med-arbitri iyenebs procesis mim-

dinareobisas individualur wesebs. SesaZlebelia, wesebidan gamoiyos ramdenime, 

romelTa Sesruleba arsebiTi iqneba. umTavres princips warmoadgens, is rom med-

arbitri unda iyos saTanadod momzadebuli, rom Tavi gaarTvas rogorc mediacias, 

                                                           
33 iqve. 
34 iqve, 4. 
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ise arbitraJs. es ki advili saqme namdvilad ar aris, radgan, rogorc aRiniSna es 

ukanasknelni sruliad gansxavebul procesebs ganekuTvnebian. med-arbitrebs unda 

hqondes imis unari, rom mediaciis procesi gadaiyvanos arbitraJis procesze im 

SemTxvevaSi, Tu mediacia warumatebeli aRmoCndeba. garda amisa, med-arbitri, ar unda 

moeqces mediaciis dros miRebuli informaciis gavlenis qveS da gadawyvetileba 

mxolod am dros miRebul informacias ar unda daafuZnos. rogorc yvela sxva 

samarTlebrivi davis gadawyvetis alternatiuli saSualebis dros, `med-arbis~ 

drosac metad mniSvnelovania mxareTa ndobis mopovebis unari, radgan aseT dros 

mxareebi metad CarTuli arian procesSi da gadawyvetilebis miReba droSi ar 

gaiweleba, rac ganapirobebs konkretuli institutis efeqturobas. 35  rogorc 

zemoTac aRiniSna, sanam piri med-arbitri gaxdeba, manamde unda arsebobdes Sesabamisi 

mosamzadebeli kursebi, radgan saTanadod momzadebuli med-arbitris mier Catarebuli 

`med-arbis~ procesi aris yvelaze efeqturi samarTlebrivi davis gadawyvetis 

alternatiul saSualebebs Soris, xolo codnis nakleboba am sferoSi swored im 

problemebs warmoaCens, rac zemoT ganxilul paragrafebSi araerTgzis aRiniSna.  

 

daskvna 

 

miuxedavad im uaryofiTi elementebisa, rac `med-arbs~ SesaZloa gaaCndes, igi aris 

samarTlebrivi davis gadawyvetis damoukidebeli alternatiuli procesi, romelic 

saSualebas aZlevs mxareebs maT mier SemoTavazebuli pirobebis safuZvelze 

gadawyviton dava. Tu mxareebi ver SeTanxmdebian mediaciis etapze, es sulac ar unda 

CaiTvalos `med-arbis~ minusad, radgan igive dava drois gacilebiT mokle periodSi 

SesaZlebelia gadaiWras arbitraJis etapze. miuxedavad eTikuri sakiTxebisa, rac 

`med-arbs~ axlavs mediaciis etapidan arbitraJis etapze gadasvlisas, es ukanakneli 

ukiduresad momgebian institutad unda CaiTvalos, radgan igi aerTianebs ori 

damoukidebeli institutis - mediaciis da arbitraJis - saukeTeso Tvisebebs da, 

Sesabamisad, erT produqtad warmoaCindeba. 

qarTul samoqalaqosamarTlebriv kanonmdeblobaSi `med-arbs~ naklebi yuradReba 

eqceva, rac, ra Tqma unda, ar aris swori midgoma. dResdReobiT, gamomdinare iqidan, 

rom sasamarTloebis mier saqmeTa nakadis marTvis problemis gadaWra erT-erT 

prioritetul sakiTxad unda iqnes ganxiluli, logikuria, rom msgavs insitutebs 

didi yuradReba eTmobodes. umjobesia warmodgenil institutis kvlevas mieces ufro 

siRrmiseuli saxe da is progresuli ideebi da debulebebi, rac am institutis 

garSemo arsebobs, Sesabamis sakanonmdeblo aqtSi Tavmoyril iqnes. `med-arbis~ 

institutis SemoReba qarTul realobaSi, sagrZnoblad gantvirTavs sasamarTloebs da 

erTgvarad ndobasac aamaRlebs maT mimarT, radgan ukmayofilo mxares SeeZleba `med-

arbis~ gadawyvetileba gaasaCivros sasamarTloSi, rac, erTi mxriv, sasamarTlos 

prioritetulobas usvams xazs, xolo, meore mxriv, moqalaqeebs eqnebaT imis gancda, 

rom saSualeba eqnebaT, ufro formalur doneze gadawyviton dava. mediaciis da 

                                                           
35 McLaren R. H., Sanderson J. P., Med-arb. In Innovative dispute resolution: The alternative, Scarborough, 

1994, 6. 
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arbitraJis cal-calke arseboba, ra Tqma unda, momgebiania sasamarTlos gantvirTvis 

mizniT, magram am ori insitutis saukeTeso Tvisebebis erT, damoukidebel 

institutSi Tavmoyra gacilebiT momgebiani iqneba da amas zemoT Camoyalibebuli 

mosazrebebic mowmobs. 

sabolood, sazogadoebaSi araswori azri aris gavrcelebuli imasTan 

dakavSirebiT, rom davisas erTi mxare yovelTvis ukmayofilo rCeba. es rom ase araa, 

amas `med-arbi~ mowmobs, radgan es ukanaskneli saboloo gadawyvetilebas iRebs 

mxolod mxareTa mier wamoyenebuli pirobebis Sesabamisad, mxareebi ki kmayofilebi 

iqnebian mxolod maSin, Tu maT mier dayenebuli pirobebi SeZlebisdagvarad 

dakmayofildeba. aqedan da yovelive zmoTqmulidan gamomdinare, ar Cans raime 

damabrkolebeli garemoeba imisa, Tu ratom ar unda moxdes `med-arbis~ institutis 

saqarTveloSi danergva.  
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koleqtiuri molaparakebis danergva  

saqarTvelos Sromis samarTalSi 

 

qeTevan andRulaZe* 

 

Sesavali 

 

saqarTvelos Sromis kodeqsi iTvaliswinebs saerTaSoriso standartebiT dadgenil 

zogierT princips, Tumca igi, aseve, Seicavs iseT debulebebs, romlebic evropuli 

direqtivebis moTxovnebsa da saqarTvelos mier nakisr sxva saerTaSoriso valdebu-

lebebs ewinaaRmdegeba.1 

saqarTvelos, rogorc Sromis saerTaSoriso organizaciis 2  wevr saxelmwifos, 3 

romelsac ratificirebuli aqvs aRniSnuli organizaciis konvenciebi, ekisreba maTi 

Sesrulebis valdebuleba. amasTan, 1998 wlis 18 ivnisis `fundamenturi principebi da 

uflebebi Sromis sferoSi~ deklaraciis Sesabamisad Sromis saerTaSoriso organiza-

ciis wevroba avtomaturad gulisxmobs Sso-s ZiriTadi konvenciebis Sesrulebas, 

miuxedavad maTi ratifikaciisa.4 

2006 wels Sromis kodeqsis miRebis paralelurad, `koleqtiuri xelSekrulebisa 

da SeTanxmebis~ Sesaxeb kanonis gauqmebis Semdeg, koleqtiuri molaparakeba da misi 

warmoebis procedura samarTlebrivi regulirebis miRma darCa. 2008 wels Sso-s 

rekomendaciis Sesabamisad, saWiro gaxda aRniSnuli xarvezis gamosworeba axali kano-

nis miRebiT (koleqtiuri molaparakebebis warmoebis procesis detalurad mowesrige-

biT) an Sromis kodeqsSi cvlilebebis ganxorcielebiT. 5 saqarTvelos mxridan darR-

veuli oyo Sso-s kontstituciis me-19 muxliT dadgenili angariSis wardgenis val-

debulebac.6 

Sromis kodeqsis normebis konvenciebTan Sesabamisobis dadgenis mizniT, 2009 

wels Seiqmna specialuri komisia, romelsac Sromis kanonmdeblobaSi gansaxorciele-

beli cvlilebebis proeqtis momzadeba daevala. 

evropis samezoblo politikis 2010 wlis angariSSi, 7 aRiniSna Sromis kodeqsSi 

Sesabamisi cvlilebebis Setanis saWiroebaze, Sromis fundamenturi principebis asax-

vis mizniT. 

                                                           
* samarTlis magistri (Tsu), doqtoranti (Tsu), mowveuli leqtori (ilias saxelmwifo un-

iversiteti). 
1  ix. saqarTvelos kanonmdeblobis evrokavSiris kanonmdeblobasTan harmonizaciis erovnuli 

programis ganxorcielebis arsebuli mdgomareoba, qarTuli samarTlis mimoxilva, 9/2006-3-4, 

230-231. 
2 SemdegSi - Sso. 
3 saqarTvelo Sromis saerTaSoriso organizaciaSi gawevrianda 1993 wels. 
4deklaracia aseT fundamentur konvenciebSi swored `gaerTianebisa da koleqtiuri molapara-

kebis warmoebis uflebis~ Sesaxeb konvenciebs moiazrebs. 
5Report of the Committee of Experts on the Application of Conventions and Recommendations, Interna-

tional Labour Conference, 97th Session, 2008, 131. ix. <http://www.ilo.org/wcmsp5/groups/public/---

ed_norm/---relconf/documents/meetingdocument/wcms_090991.pdf> [15.12.2010]. 
6 Report of the Committee of Experts on the Application of Conventions and Recommendations, (articles 

19, 22 and 35 of the Constitution) Third item on the agenda: Information and reports on the application of 

Conventions and Recommendations, International Labour Conference, 99th Session, 2010, 145-147.  ix. 

<http://www.ilo.org/public/libdoc/ilo/P/09661/09661%282010-99-1A%29.pdf>  [11.01.2011]. 
7 Commission Staff Working Document Accompanying the Communication from the Commission to the 

Eropean Parliament and the Coucil, Taking stock of the European Neighbourhood Policy (ENP), Implemen-

http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_090991.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_090991.pdf
http://www.ilo.org/public/libdoc/ilo/P/09661/09661%282010-99-1A%29.pdf
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winamdebare naSromis mizania koleqtiuri molaparakebis mniSvnelobis warmoCena, 

misi danergvis meqanizmebis damkvidreba da saqarTvelos Sromis kanonmdeblobaSi gan-

saxorcielebeli cvlilebebisTvis rekomendaciebis SemuSaveba, rac saqarTvelos mier 

nakisri saerTaSoriso valdebulebebisa da saerTaSoriso praqtikis ganxilviT gan-

xorcieldeba. 

kvleva eyrdnoba Sromis saerTaSoriso organizaciis konvenciebisa da rekomenda-

ciebis, misive komitetis mier ganxiluli saqmeebis, eqspertTa moxsenebebis, aseve, 

evropuli kavSiris direqtivebisa da evropis samezoblo politikis angariSebis ana-

lizs. 

naSromSi gamoyenebulia SedarebiT-samarTlebrivi kvlevis meTodi litvis respub-

likis kanonmdeblobaSi arsebuli regulirebis warmoCenis gziT.litva, saqarTvelos 

msgavsad postsabWoTa saxelmwifo, 2004 wlidan warmoadgens evrokavSiris wevrs mas 

evropuli kavSiris minimaluri dacvis standartis Sesabamisad miRebuli aqvs axali 

Sromis kodeqsi. 

naSromSi Tavdapirvelad ganxilulia saqarTvelos mier gaeros konvenciebiT naki-

sri saerTaSoriso valdebulebebi da evropuli kavSiris standartebi, rac mizanSewo-

nilia Sesabamisi sakanonmdeblo cvlilebebis saWiroebis dasadgenad. 

naSromis III-VI Tavi eTmoba koleqtiuri molaparakebis ganmartebas, maxasiaTebleb-

sa da miznebs. Sso-s poziciis warmosaCenad gamoiyeneba misi komitetis mier ganxi-

luli kazusebi. 

naSromis VII TavSi ganxilulia koleqtiuri molaparakebis xelSekrulebis xel-

Sewyobis meqanizmi Sso-s mier dadgenili standartebisa da litvis kanonmdeblobis 

magaliTze.  

naSromis VIII Tavi ki exeba koleqtiuri molaparakebis warmoebis procesSi Care-

vas, mis formebs da marTlzomierebas, riTic, erTi mxriv, dgindeba aRniSnuli insti-

tutis farglebi, meore mxriv, dacvis meqanizmebi. 

 

1. saqarTvelos mier nakisri saerTaSoriso valdebulebebi 

1.1 `gaerTianebis da koleqtiuri molaparakebis warmoebis uflebis~ Sesaxeb #98 

konvencia da misi kavSiri sxva konvenciebTan 

 

gaeros `gaerTianebis da koleqtiuri molaparakebis warmoebis uflebis~ Sesaxeb 

#98 konvencia 8 miRebulia da misi principebi Camoyalibebulia sxvadasxva qveynebis, 

konkretuli magaliTebisa da praqtikis analizis safuZvelze.9 yvela sxva konvencia, 

koleqtiur molaparakebasTan dakavSirebiT, warmoadgens #98 konvenciis damatebas, 

vinaidan isini mxolod ukve dadgenil principebs ganmartavs.10 

Sso-s mier dadgenil standartebs, Sesabamisi konvenciebis ratifikaciiT didi 

gavlena aqvs erovnul samarTalze, amitom Sso-s rekomendaciebi yuradsaRebia Sromis 

kanonmdeblobaSi reformebis gatarebisTvis, rac xSir SemTxvevaSi samarTlisa da 

                                                                                                                                                             
tation of the European Neighbourhood Policy in 2009: Progress Report, Georgia, 10. ix. 

<http://www.epfound.ge/files/progress_report_georgia_2009.pdf>  [10.01.2011]. 
8 SemdegSi - #98 konvencia. 
9 Potobsky G.,Freedom of association: The impact of Convention No. 87 and ILO action, International La-

bour Review, Vol. 137, No.2, 1998, 169-170.  

ix. <http://training.itcilo.it/ils/foa/library/labour_review/1998_2/english/potobsky_en.html> [11.01.2011].  
10 Olney S., Rueda M., (2005), Convention No154 Promoting Collective Bargaining, Geneva, 2005, 5. ix. 

<http://www.ilo.org/public/english/dialogue/ifpdial/downloads/c154.pdf>  [10.12.2010]. 

http://www.epfound.ge/files/progress_report_georgia_2009.pdf
http://training.itcilo.it/ils/foa/library/labour_review/1998_2/english/potobsky_en.html
http://www.ilo.org/public/english/dialogue/ifpdial/downloads/c154.pdf
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damkvidrebuli praqtikis radikalur cvlilebebTanaa dakavSirebuli. 11  saxelmwifos 

mier msgavsi standartebis danergva ganxilvas eqvemdebareba rogorc ratificirebu-

li,12 aseve, masTan dakavSirebuli sxva konvenciebis Sesabamisad. 

saqarTvelo im qveyanaTa Sorisaa, romlebsac Sso-s konstituciiT dadgenili anga-

riSis wardgenis valdebuleba darRveuli aqvs. eqspertTa komitetis miTiTebiT, 

standartebis efeqturobisaTvis saWiroa miRebuli instrumentebis adgilobrivi par-

lamentisTvis wardgena. 13 Sesabamisad, saqarTvelos mxridan saWiroa minimum standar-

tebis Sesabamisobis dadgenisTvis konkretuli moTxovnebis Taobaze angariSis wardge-

na da Sso-s mier miRebuli konvenciebis ratificireba. #2678 saqmeSi`saqarTvelos 

profesiuli kavSirebis konfederacia saqarTvelos winaaRmdeg~, saxelmwifos mxridan 

seqtoruli molaparakebis warmoebaze uaris Taobaze komitetma miuTiTa #98 konven-

ciis me-4 muxlze, romlis mixedviTac, saxelmwifos ekisreba Tavisufali molaparake-

bis xelSewyobis zomebis miReba. amasTan, daavaldebula saxelmwifo, mieTiTebina Tu 

ra zomebia miRebuli koleqtiuri molaparakebis xelSewyobis mizniT saqmeSi arsebul 

(ganaTlebis) sferoSi.14 

 

1.2 Sso-s komiteti saqarTveloSi – 2010 wlis baraTi da misi SedarebiTi analizi-

koleqtiuri molaparakebis institutis ganviTarebis TvalsazrisiT 

 

2006 wels `koleqtiuri xelSekrulebisa da SeTanxmebis~ Sesaxeb kanonis gauqme-

bis Semdeg, araTu regulirebis miRma darCa koleqtiuri molaparakeba da misi war-

moebis procedura, arsebuli Sromis kodeqsis zogierTi muxli arsebiTad winaaRmde-

gobaSi movida #98 konvenciasTan. Sromis saerTaSoriso organizaciis moxsenebiTi 

baraTebisa da rekomendaciebis (2008-2010) analiziT, saqarTveloSi am kuTxiTpro-

gresi ar aRiniSneba. 

 

  

                                                           
11Potobsky G.,Freedom of association: The impact of Convention No. 87 and ILO action, International La-

bour Review, Vol. 137, No.2, 1998,170-172.  

ix. <http://training.itcilo.it/ils/foa/library/labour_review/1998_2/english/potobsky_en.html> [11.01.2011]. 
12  saqarTvelos mier #98 konvencia ratificirebulia 1993 wlis 22 ivniss. 

ix.<http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C098> [11.01.2011]. #151 konvencia SromiTi (sajaro 

samsaxurSi) urTierTobebis Sesaxeb - 2003 wlis 10 oqtombers.  

ix. <http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C151> [11.01.2011]. 
13konvenciebisa da rekomendaciebis miRebis eqspertTa komiteti samarTalmcodne eqspertebisgan 

Semdgari damoukidebeli organoa, romelic amowmebs Sso-is wevri saxelmwifoebis mier konven-

ciebisa da rekomendaciebis miRebas. ix. International Labour Conference, Report of the Committee of 

Experts on the Application of Conventions and Recommendations, Report III (Part 1A), 2011, 3, par. 93-95.  

ix.<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_15

1556.pdf> [12.07.2011]. 
14 saqarTvelos profesiuli kavSirebis konfederacia saqarTvelos winaaRmdeg,(Georgia, Case No. 

2678, Georgian Trade Unions Confederation supported by Education International), 2008 wlis 14 noem-

beri,paragrafi659, 660 (d). ix.  

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=27

05&PARA=8886&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT> [04.07.2011]. 

http://training.itcilo.it/ils/foa/library/labour_review/1998_2/english/potobsky_en.html
http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C098
http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C151
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_151556.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_151556.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_151556.pdf
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=2705&PARA=8886&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=2705&PARA=8886&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=2705&PARA=8886&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
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1.2.1 socialuri dialogi 

 

Sso-is kanonmdeblobasTan Sesabamisobis dadgenis mizniT 2009 wels Semdgari 

jgufis 15  moxsenebaSi aRiniSna, rom miuxedavad saqarTvelos xelisuflebis mxridan 

swori mimarTulebis SerCevisa, is xarvezebi, romelic 2008 wels iqna gamovlenili, 

jer kidev ar iyo aRmofxvrili 16  - koleqtiur molaparakebasTan dakavSirebiT sa-

qarTveloSi mxolod praqtika arsebobda17 . jgufis SexvedraSi monawile mxareebi Se-

Tanxmdnen Sso-sa da saxelmwifos Soris urTierTobis gagrZelebasa da ganviTarebaze; 

socialuri partniorebis efeqturi da produqtiuli urTierTobis miRwevis mizniT 

samdivnos Seqmnaze; SromiT davebze swrafi reagirebis miRwevisaTvis mediaciis servi-

sis Camoyalibebaze 18 . miuxedavad Sso-s teqnikuri daxmarebisa, uzrunveleyo saqarT-

veloSi #98 konvenciasTanSromis kanonmdeblobis  Sesabamisoba, bolo monacemebiT, 

sakanonmdeblo cvlileba jer kidev ar ganxorcielebula. 

 

1.2.2 diskriminacia 

 

Sromis kodeqsis calkeuli muxlebi 19  komitetis mier ganimarta rogorc #98 

konvenciis seriozuli darRveva da miuTiTa misi saswrafo Secvlis saWiroebaze. mag., 

koleqtiuri molaparakebis instituti dasaqmebulTaTvis samuSao pirobebis gaumjobe-

sebas emsaxureba, xolo damsaqmeblebisaTvis samuSao pirobebis calmxrivad gan-

sazRvris uflebamosilebis miniWeba ganimarteba rogorc #98 konvenciis me-4 muxlis 

darRveva, vinaidan, komitetis eqspertebis azriT saTanado garantiebis gareSe ufleba 

uSinaarso gamodis. 

#98 konvenciiT dadgenili valdebulebebis darRvevis faqts damsaqmebelTa kav-

Sirmac gausva xazi: koleqtiuri molaparakebis warmoebis procesis paralelurad 

SesaZlebelia profesiuli kavSiris wevrebisaTvis xeli SeeSalaT saqmianobaSi, ker-

Zod, gaeTavisuflebinaT nebismieri TanamSromeli gafrTxilebis gareSe da es ufleba-

mosileba damsaqmebels Sromis kodeqsiT aqvs miniWebuli. es ki, bunebrivia, gamoric-

xavs molaparakebis warmarTvis saSualebas da molaparakebis sagnis SezRudvasac moi-

cavs. damatebiT, zepiri formiT dadebuli kontraqtebi saTanadod iwvevs molaparake-

bis procesis Seferxebas. mag. litvis Sromis kodeqsis Sesabamisad, mTliani procesi 

werilobiTi formiT mimdinareobs.20 

 

  

                                                           
15  jgufi Sedgeboda: Sromis saerTaSoriso organizaciis delegaciis, saxelmwifos, saqarTve-

los profesiuli kavSirebis gaerTianebisa da saqarTvelos dasaqmebulTa asociaciis warmomad-

genlebisagan. 
16Examination of individual case concerning Convention No. 98: Right to Organise and Collective Bargain-

ing, 1949 Georgia (ratification: 1993), Document No. (ilolex): 132010GEO098, 2010. ix. 

<http://www.ilo.org/ilolex/english/conf2010E.htm> [15.05.2011]. 
17 praqtika ZiriTadad kerZo sferoSia ganviTarebuli, magaliTad moyvanilia `silknetis~ mier 

TanamSromlebisaTvis Seqmnili momsaxurebis paketi. Sead. II Tavi, 2.4. (2). 
18  mis Seqmnamde davis mogvarebis funqciebi unda SeeTavsebina saqarTvelos premierministris 

2009 wlis 12 noembris #335 brZanebiT Seqmnil socialuri partniorobis komisias, Tumca 

aRniSnuli brZaneba ar aris xelmisawvdomi. 
19 Sromis kodeqsis me-5 muxlis me-8 nawili, 37-e muxlis `d~ qvepunqti da 38-e muxlis me-3 

nawili. 
20 litvis Sromis kodeqsis 48-e da 50-e muxlebi.  

ix.<http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=391385> [17.05.2011]. 

http://www.ilo.org/ilolex/english/conf2010E.htm
http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=391385
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1.2.3 koleqtiuri SeTanxmebis ufleba 

 

uSualod konvenciis me-4 muxliT dadgenil, koleqtiuri SeTanxmebis uflebas 

mTlianad ewinaaRmdegeba saqarTvelos Sromis kodeqsis 41-e-43-e muxlebic profesi-

uli kavSirebisa da araorganizebuli formiT warmodgenil warmomadgenlobasTan ar-

sebuli SeTanxmebebi. koleqtiuri molaparakebis warmoebis procesis paralelurad 

araorganizebuli formiT arsebuli dasaqmebulebisaTvis sargeblis SeTavazeba, zians 

miayenebs mTlianad socialuri dialogis sistemas, iseve, rogorc gaerTianebis Tavi-

suflebas.21 

Sesabamisad, saxelmwifos mxridan, Sso-s standartebis Seusabamod, arasworad ga-

nimarteba #98 konvencia imis miTiTebiT, rom koleqtiuri SeTanxmebas ar aqvs upi-

ratesi Zala individualurad gaformebul SeTanxmebasTan mimarTebiT. magaliTad, 

litvis Sromis samarTlis mixedviT, dauSvebelia calkeuli damsaqmeblis mier Seic-

valos koleqtiuri SeTanxmeba, romelic moicavs samuSao pirobebs da piriqiT, Tu 

individualuri xelSekruleba ufro dabal standarts iTvaliswinebs - igi SeiZleba 

Caanacvlos koleqtiurma SeTanxmebam. 22 gaerTianebis Tavisulfebis komitetma 23 erT-

erT saqmeSi aRniSna, rom warmomadgenlobiTi organos Tavidan acileba da individua-

luri, pirdapiri molaparakebis warmarTva ewinaaRmdegeba koleqtiuri molaparakebis 

xelSewyobas.24№98 konvenciiT dawesebulia zogadi moTxovna kanonmdeblobis dadge-

nil principebTan Sesabamisobis Taobaze da saxelmwifos ar akisrebs koleqtiuri 

molaparakebis raime konkretuli modelis danergvis valdebulebas.25 

 

1.2.4 sxvadasxva saxelmwifoTa mosazrebebi 

 

Sexvedris farglebSi komentarebi gakeTda sxvadasxva qveynebis dasaqmebulTa kav-

Sirebis mxridan: 

1) safrangeTis respublika:sakanonmdeblo sivrceSi regulirebis miRma darCenili 

koleqtiuri molaparakeba de facto ar iyo aRiarebuli saxelmwifos mier, rac iwvevda 

                                                           
21gasaTvaliswinebelia #91 rekomendaciac, riTic cxadi xdeba dasaqmebulTa organizaciis mniS-

venloba. ix.R91 Collective Agreements Recommendation, 1951, me-2 muxlis 1-li punqti, me-7 

muxli. ix.<http://www.ilo.org/ilolex/cgi-lex/convde.pl?R091> [12.05.2011]. 
22 The evolving structure, of Collective Bargaining in Europe, 1990-2004, Research Project Co-financed by 

the European Commission, and the University of Florence, (VS/2003/0219-SI2.359910), National Report 

Lithuania, 2-3. ix. <http://eprints.unifi.it/archive/00001166/01/Lituania.pdf> [10.05.2011]. 
23gaerTianebisTavisuflebis komiteti ZiriTadad ganixilavs dasaqmebulTa organizaciidan miRe-

bul saqmeebs uflebis darRvevis Taobaze da kanonmdeblobas, rac dakavSirebulia profesiul 

kavSirebTan da koleqtiur molaparakebebTan. ix. Potobsky G.,Freedom of association: The impact of 

Convention No. 87 and ILO action, International Labour Review, Vol. 137, No.2, 1998, 180-183. ix. 

<http://training.itcilo.it/ils/foa/library/labour_review/1998_2/english/potobsky_en.html> [06.06.2011]. 
24 ix. profesiuli kavSiris kongresi gaerTianebuli samefos winaaRmdeg (United Kingdom, Case 

No. 1852, The Trades Union Congress), 1995 wlis 03 oqtomberi, 337-3 paragrafi, ix. 

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=18

52&PARA=870&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT> [22.06.2011]. 
damatebiT ix. #98 konvenciis me-4 muxli - `saxelmwifo doneze miRebuli unda iyos koleq-

tiuri molaparakebis xelSewyobis meqanizmebis damkvidrebis Sesabamisi zomebi~. 

<http://www.ilocarib.org.tt/projects/cariblex/conventions_3.shtml> [12.05.2011]. 
25ILCCR: Examination of individual case concerning Convention No. 98: Right to Organise and Collective 

Bargaining, 1949 Georgia (ratification: 1993), Document No. (ilolex): 132010GEO098, Published: 2010, 

146. ix. <http://www.ilo.org/ilolex/english/conf2010E.htm> [15.05.2011]. 

http://www.ilo.org/ilolex/cgi-lex/convde.pl?R091
http://eprints.unifi.it/archive/00001166/01/Lituania.pdf
http://training.itcilo.it/ils/foa/library/labour_review/1998_2/english/potobsky_en.html
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1852&PARA=870&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1852&PARA=870&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://www.ilocarib.org.tt/projects/cariblex/conventions_3.shtml
http://www.ilo.org/ilolex/english/conf2010E.htm
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sxvadasxva subieqtebis/ganusazRvreli raodenobis mxaris mier xelmowerili xelSe-

krulebebis aRrevas. koleqtiuri molaparakebis arsebuli forma badebs SekiTxvas, Tu 

ramdenad Tavisuflad SeiZleba gaerTianebis uflebis uzrunvelyofa, gansxvavebiT 

konvenciiT dadgenili principebisagan, sadac gaerTianebaSi myof partniorebs Tana-

brad da Tavisuflad SeuZliaT molaparakebis warmarTva. 

koleqtiuri molaparakebis uzrunvelyofis mizniT, mizanSewonilia administraci-

uli Tu sisxlissamarTlebrivi meqanizmebis mibma yovel darRvevaze profesiuli kav-

Sirebis saqmianobaSi Carevis SemTxvevaSi. 

2) amerikis SeerTebuli Statebi: demokratia gulisxmobs saxelmwifos mier saer-

TaSoriso valdebulebebis Sesrulebasac, maT Soris, Sromis standartebTan Sesabami-

sobasac, rac saqarTvelos SemTxvevaSi 1993 wels ratificirebul №98 konvenciasTan 

mimarTebiT ver dgindeba. saxelmwifo mxolod monawileobas iRebda Sso-s mxardaWe-

riT gamarTul SexvedrebSi maSin, rodesac paralelurad ganaTlebis saministro mi-

uTiTebda skolis TanamSromlebs gverdi aevloT koleqtiuri molaparakebis proce-

durisaTvis da ukve arsebul SeTanxmebaze uari eTqvaT.  

3) ungreTis respublika: konstituciasa da Tundac specialuri kanonis zogad 

normebze dayrdnoba ar unda iyos uflebis dacvis misaRebi zoma. sasamarTlo gadawy-

vetilebebi damsaqmebelTa sasikeTod wydeba imis gaTvaliswinebiT, rom Sromis kodeq-

si dasaqmebulTa dacvis meqanizmebs ar awesebs. gaerTianebis Tavisufleba, romelic, 

Tavis mxriv, damokidebulia koleqtiuri molaparakebebis warmoebaze, fundamenturi 

uflebaa, romelic dacvis TvalsazrisiT, damsaqmeblisaTvis mtkicebis tvirTs, sanq-

ciebs da uzrunvelyofis saSualebebs unda moicavdes. 

 

2. saqarTvelos kanonmdebloba da evropuli kavSiris standartebi 

 

saqarTvelos kanonmdeblobis evrokavSiris kanonmdeblobasTan harmonizaciis erov-

nuli programa damtkicebulia saqarTvelos mTavrobis 2004 wlis 8 maisis #22 

dadgenilebiT. amasTan, sakanonmdeblo harmonizaciis procesi Sromis kanonmdeblobaSi 

jer-jerobiT SeCerebulia.26 2008 wels evrokomisiis miTiTebiT, saqarTvelos dasaq-

mebis sferoSi konkretuli strategiis uqonlobis gamo, Sromis Tanamedrove stan-

dartebTan Sesabamisoba Sso-s mier unda dadgindes.27 

saqarTvelom unda uzrunvelyos `evropis socialuri qartiisa~ da Sromis saer-

TaSoriso organizaciis principebis implementacia erovnul kanonmdeblobaSi da Sea-

srulos ratificirebul konvenciaTa moTxovnebi. 28  qvemoT CamoTvlili evropuli 

standartebis danergva xels Seuwyobs saqarTvelos ekonomikisa da demokratiis gan-

viTarebas, saqarTvelosa da evropul kavSirs Soris ekonomikuri kavSirebis gaZlie-

                                                           
26 ix. saqarTvelos kanonmdeblobis evrokavSiris kanonmdeblobasTan harmonizaciis erovnuli 

programis ganxorcielebis arsebuli mdgomareoba, qarTuli samarTlis mimoxilva 9/2006-3-4, 

214. 
27 Commission Staff Working Document Accompanying the Communication from the Commission to the 

Eropean Parliament and the Coucil, Taking stock of the European Neighbourhood Policy (ENP), Implemen-

tation of the European Neighbourhood Policy in 2009: Progress Report, Georgia,10. ix. 

<http://www.epfound.ge/files/progress_report_georgia_2009.pdf> [10.01.2011]. 
28 ix. EU/Georgia action plan. 

<http://ec.europa.eu/world/enp/pdf/action_plans/georgia_enp_ap_final_en.pdf> [10.02.2011]. 

http://www.epfound.ge/files/progress_report_georgia_2009.pdf
http://ec.europa.eu/world/enp/pdf/action_plans/georgia_enp_ap_final_en.pdf
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rebas, ekonomikuri zrdis xelSewyobasa da stabiluri biznesis/sainvesticio garemos 

Seqmnas:29 

1) evropuli kavSiris fundamenturi uflebebis qartiis 29-e muxli iTvaliswi-

nebs koleqtiuri xelSekrulebisa da koleqtiuri moqmedebebis ganxorcielebis uf-

lebas, 30  rac gamoixateba koleqtiuri molaparakebis sxvadasxva doneze warmarTvis 

SesaZleblobisa da, aseve, mogvarebis, mediaciisa da arbitraJis procedurebis Sida 

kanonmdeblobiT mowesrigebaSi.31 

2) 2002 wlis #2002/13/ECdireqtiviT garantirebulia informirebulobisa da 

konsultaciebis miRebis ufleba.32 

3) garda amisa, №2000/78/EC direqtiva wevri saxelmwifoebisaTvis adgens socia-

luri dialogis formiT, maTi tradiciebisa da mxareTa damoukideblobis gaTvaliswi-

nebiT, dialogis warmarTvis xelSewyobisa da koleqtiuri molaparakebis gziT nebis-

mier doneze SeTanxmebis miRwevis SesaZleblobis uzrunvelyofis valdebulebas.33 

 

3. saqarTvelos kanonmdebloba da sasamarTloebis mier saerTaSoriso xelSekrulebe-

bis gamoyenebis praqtika 

 

2003 wels SemuSavebuli Sromis kodeqsis proeqtis Tanaxmad, damsaqmebli valde-

buli iyo, monawileoba mieRo molaparakebaSi; aseve, masobrivi daTxovnis dros mola-

parakeba gaemarTa dasaqmebulTa warmomadgenlobasTan 34 ; dadgenili iyo koleqtiuri 

molaparakebis Sinaarsis, maT Soris, saxelfaso ganakveTis da samuSao drois, gan-

sazRvris Tavisufleba,35 Tumca, saqarTvelos organuli kanonis -`Sromis kodeqsis~36 

III kari koleqtiuri SromiTi urTierTobebis Sesaxeb, aregulirebs mxolod xelSe-

krulebas da misi SemuSavebis meqanizmi - koleqtiuri molaparakeba - mTlianad 

ugulvebelyofilia. ar arsebobs molaparakebis proceduris momwesrigebeli raime 

norma, garda sammuxliani Canawerisa (41-e-43-e muxlebi 37), xolo 48-e muxli davis 

warmoSobis SemTxvevaSi mxolod SemaTanxmebeli proceduris (sasamarTlosa da arbi-

traJTan erTad) vadebs iTvaliswinebs.38 

                                                           
29 ix. loria a., masbaumi s. m., Sromis samarTlis reforma saqarTveloSi da evropuli kavSi-

ris standartebi, qarTuli samarTlis mimoxilva 6/2003-4, 548-550. 
30  ix. evropis socialuri qartia. <http://conventions.coe.int/Treaty/en/Treaties/Html/163.htm> 

[12.05.2011]. 
31  Appendix I, Community Charter of the Fundamental, Social Rights of Workers, par. 12-14. ix. 

<http://www.psi.org.uk/publications/archivepdfs/Trade%20unions/TUAPP1.pdf> [07.12.2010]. 
32ix. loria a., masbaumi s. m., Sromis samarTlis reforma saqarTveloSi da evropuli kavSiris 

standartebi, qarTuli samarTlis mimoxilva 6/2003-4, 544, 590. 
33 COUNCIL DIRECTIVE 2000/78/EC, of 27 November 2000, establishing a general framework for equal 

treatment in employment and occupation, article 13. ix.  

<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2000:303:0016:0022:en:PDF> [12.05.2011]. 
34 ix. Sromis kodeqsis zogadi da individualuri nawilis proeqti, qarTuli samarTlis mi-

moxilva, 6/2003-1, me-17 da 126-e muxlebi. 
35 adeiSvili l., kereseliZe d., saqarTvelos Sromis kodeqsis proeqti da kontinenturi evro-

pis qveynebis Sromis samarTlis zogierTi ZiriTadi principi, qarTuli samarTlis mimoxilva 

6/2003-1, 12, 20, 22. 
36 SemdgomSi - Sromis kodeqsi. 
37 ix. II Tavis 2.3. qveTavi. 
38 jer kidev 1997 wlis kanoni `koleqtiuri xelSekrulebisa da SeTanxmebis~ Sesaxeb (me-13-18 

muxlebi) adgenda koleqtiuri molaparakebis warmoebis proceduras, morigebis sqemas da misi 

http://conventions.coe.int/Treaty/en/Treaties/Html/163.htm
http://www.psi.org.uk/publications/archivepdfs/Trade%20unions/TUAPP1.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2000:303:0016:0022:en:PDF
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ratificirebuli konvenciebi litvis erovnuli kanonmdeblobis integrirebul na-

wilad ganixileba da gamoiyeneba kidec 39 . msgavsad, saqarTvelos konstituciis me-6 

muxlis me-2 punqtis Sesabamisad, `saqarTvelos saerTaSoriso xelSekrulebas an Se-

Tanxmebas, Tu igi ar ewinaaRmdegeba saqarTvelos konstitucias, aqvs upiratesi 

iuridiuli Zala Sidasaxelmwifoebrivi normatiuli aqtebis mimarT~. sainteresoa am 

TvalsazrisiT gairkves, Tu rogor xdeba sasamarTloebis mier saerTaSoriso aqtebis 

gamoyeneba. 

uzenaesma sasamarTlom profkavSiris aqtiuri wevris brZanebis safuZvelze samu-

Saodan gaTavisuflebaprofkavSiris wevrebTan gaficvis organizebis gamo ar miiCnia 

antiprofkavSirul diskriminaciad. aRniSnuli brZaneba kasatorma miiCnia ukanonod, 

vinaidan TanamSromlebi ar SerCeulan sakvalifikacio gamocdebiT. amasTan, misi gaTa-

visuflebis sakiTxi arc profkavSirebTan SeTanxmebula. sakasacio palatam sakuTari 

gadawyvetileba Semdeg argumentze dayrdnobiT daasabuTa, rom Sromis kodeqsi ar 

iTvalsiwinebda profkavSiris Tanxmobas muSakis samuSaodan gaTavisuflebis dros.40 

SromiTi urTierTobebis maregulirebel saerTaSoriso xelSekrulebebs upirate-

soba ar mieniWaT Sromis kodeqsTan SedarebiT saqmeSi, sadac sasamarTlos ganmarte-

biT, ar arsebobda axali gadawyvetilebis miRebis saWiroeba samarTlis ganviTarebis 

da erTgvarovani praqtikis Camoyalibebis mizniT. QquTaisis saapelacio sasamarTlom 

antiprofkavSirul diskriminaciis davis mosawesrigeblad gamoiyena Sromis kodeqsi, 

rogorc ufro specialuri da axali kanoni.41 

amdenad, cxadia, rom qarTuli sasamarTloebi ar iyeneben Sso-s mier SemuSavebuli 

konvenciebis normebs, rac TvalsaCino xdeba gadawyvetilebaTa ganxilviT. 

 

4. koleqtiuri molaparakebis ganmarteba, maxasiaTeblebi da mizani 

 

koleqtiuri molaparakeba SeiZleba ganimartos rogorc procesi, romelic srul-

deba koleqtiuri xelSekrulebis dadebiT da aqvs mboWavi xasiaTi. 42igi socialuri 

samarTlianobis instrumentadaa aRiarebuli: koleqtiuri molaparakebis meSveobiT 

xdeba dasaqmebulTa fundamenturi uflebebis dacva, swori samewarmeo urTierTobebis 

Camoyalibeba, rac aisaxeba sazogadoebaze da xelisuflebis ukeTesad ganxorcielebis 

winapirobaa.43 

rogorc es litvis Sromis kodeqsSia aRniSnuli, `SromiTi urTierTobebi dafuZ-

nebulia Tavisufal koleqtiur molaparakebebze im mizniT, rom moxdes damsaqmebelTa, 

                                                                                                                                                             
aRsrulebis kontrolis meqanizms, rac bunebrivia ar gulisxmobs am kanonis Tanamedrove stan-

dartebTan Sesabamisobas. 
39 The evolving structure, of Collective Bargaining in Europe, 1990-2004, Research Project Co-financed by 

the European Commission, and the University of Florence, (VS/2003/0219-SI2.359910), National Report 

Lithuania,4. ix. <http://eprints.unifi.it/archive/00001166/01/Lituania.pdf> [10.05.2011]. 
40ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa pala-

tis2008 wlis 2 aprilis #as-680-1010-07 ganCineba. 
41 saqarTvelos uzenaesi sasamarTlos samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis 

2008 wlis 7 noembris #as-795-1010-08 ganCineba. 

42 ix. Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 

2000, 35. ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [11.01.2011]. dama-

tebiT ix. koleqtiuri molaparakebis #154 konvencia, 1981, me-2 muxli.  

ix. <http://www.ilo.org/public/libdoc/ilo/2005/105B09_268_engl.pdf> [12.05.2011]. 
43 ix. Olney S., Rueda M., Convention No154 Promoting Collective Bargaining, Geneva, 2005, 4-5. ix. 

<http://www.ilo.org/public/english/dialogue/ifpdial/downloads/c154.pdf> [10.12.2010]. 

http://eprints.unifi.it/archive/00001166/01/Lituania.pdf
http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://www.ilo.org/public/libdoc/ilo/2005/105B09_268_engl.pdf
http://www.ilo.org/public/english/dialogue/ifpdial/downloads/c154.pdf


qeTevan andRulaZe, koleqtiuri molaparakeba 

98 

dasaqmebulTa da saxelmwifos interesebis SeTavseba~. 44 am TvalsazrisiT, koleqti-

uri molaparakebis gamoyeneba xdeba SromiTi urTierTobis usafrTxoebisa da Semo-

savlebis mxardaWerisaTvis.45 

gadatanili krizisis gaTvaliswinebiT, koleqtiuri molaparakeba mzrd rols Ta-

maSobs globalur ekonomikaSi.46 2010-2011 wlebSi Sso kvlav aqtiurad muSaobs ko-

leqtiuri molaparakebis mniSvnelobis gasazrdelad, radgan im qveynebSi, sadac es 

instituti farTod da keTilsindisierad gamoiyeneboda,mowesrigda SromiTi urTier-

Tobebi da ekonomikuri mdgomareoba stabiluri gaxda. Sso-s standartebi evropuli 

socialuri modelisTvisac fundamenturi mniSvnelobisaa.47 

koleqtiuri molaparakebis gziT, profesiul kavSirebs (agreTve organizaciebs, 

miuxedavad imisa, arian isini registrirebulni Tu ara) eZlevaT cxovrebisa da samu-

Sao pirobebis gaumjobesebis SesaZlebloba maTTvis, visac isini warmoadgenen. 

koleqtiuri molaparakebis mizanad SeiZleba CaiTvalos litvis Sromis kodeqsSi 

mocemuli ganmarteba - damsaqmebelTa, dasaqmebulTa da saxelmwifo interesebis Tanx-

vedris uzrunvelyofa.48 

Tavisi moqnili bunebiT es instituti misaRebia sxvadasxva sistemebisaTvis. ko-

leqtiuri molaparakebis TiTqmis universaluri aRiareba aramarto fundamenturi 

principebis siZlieris, aramed misi adaptaciis unaris damsaxurebacaa. monawile mxa-

reebma, rogorc dasaqmebulebma, aseve,damsaqmeblebma, kargad ician sakuTari poten-

ciali da, Sesabamisad, nebayoflobiT da keTilsindisierad warmarTul molaparakebis 

procesSi Tanabrad aris SesaZlebloba ormxrivad sasargeblo da damakmayofilebeli 

SeTanxmebis miRwevsa.49 

socialur-ekonomikuri miznebis miRweva dasaSvebia mxolod Sesabamisi organiza-

ciebis meSveobiT intensiuri molaparakebebis warmarTviT. koleqtiuri interesebis 

dacvis mizniT, arsebobs ormxrivi da sammxrivi SeTanxmebebis zrdadi saWiroeba, 50 

riTic xdeba aramarto samuSao pirobebis Taobaze molaparakebis warmarTva, aramed 

iseT sakiTxebze, rogorebicaa dasaqmeba, profesiuli gadamzadeba da sxva socialuri 

sakiTxebi. 

 

                                                           
44 litvis Sromis kodeqsis me-2 muxlis me-10 punqti.  

ix. <http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=391385> [17.05.2011]. 
45  arastabiluri garemos pirdapirproporciulad sabanko marJa maRalia, rac, Tavis mxriv, 

arasasurvel gavlenas axdens ekonomikur Tu biznes ganviTarebaze. saleqcio Canawerebi – leq-

tori: samarTlis doqtori, ivane javaxiSvilis saxelobis Tbilisis saxelmwifo universite-

tis iuridiuli fakultetis asocirebuli profesori Tamar zambaxiZe. 
46 ukve dadebulia 25 saerTaSoriso SeTanxmeba. ix. A Fair Globalization: Creating Opportunities for 

All, World Commission on the Social Dimension of Globalization, 2004, par. 563-564.  

ix. <http://www.ilo.org/public/english/wcsdg/docs/report.pdf> [17.07.2011]. 
47 ix. International Labour Office GB.307/12(Rev.), 307th Session, Governing Body Geneva, March 2010, 

Twelfth Item on the Agenda, Report of the Committee on, Employment and Social Policy, par. 74-75, 80. 
48 litvis Sromis kodeqsis me-2 muslix me-10 punqti.  

ix. <http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=391385> [12.05.2011]. 
49Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 53. 

ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [11.01.2011]. 
50 `maSin, roca profesiuli kavSirebis, dasaqmebulTa organizaciebisa da saxelmwifos Soris 

molaparakeba xels uwyobs SeTanxmebis miRwevas dasaqmebasa da Semosavlebze zegavlenis Semci-

rebis TvalsazrisiT~; Sead. Glassner V., Keune M., Negotiating the crisis? Collective bargaining in Eu-

rope during the economic downturn, Geneva, 2010, 4.  

ix. <http://www.ilo.org/public/libdoc/jobcrisis/download/wp10_negotiating.pdf> [12.05.2011]. 

http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=391385
http://www.ilo.org/public/english/wcsdg/docs/report.pdf
http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=391385
http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://www.ilo.org/public/libdoc/jobcrisis/download/wp10_negotiating.pdf
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5. koleqtiuri molaparakebis subieqtebi da gamonaklisebi 

 

koleqtiuri molaparakebis instituti 51 ar ganasxvavebs subieqtebs da vrceldeba 

rogorc kerZo, aseve, sajaro sferoSi; rogorc Statian, aseve, droebiT, xelSekru-

lebiT dasaqmebul TanamSromlebzec (maTi specifikurobis gaTvaliswinebiT).52 

 

5.1 dasaqmebulTa organizacia 

 

pirdapiri molaparakebis warmarTva kompaniasa da mis dasaqmebulebs Soris, gark-

veul SemTxvevebSi SesaZlebelia ganixilebodes damsaqmebelsa da dasaqmebulTa orga-

nizaciis mier molaparakebis warmarTvis xelSewyobis principisaTvis zianis momtanad. 

gamonaklisis saxiT, Sso-s mier nebadarTulia dasaqmebulTa warmomadgenlebTan ko-

leqtiuri molaparakebis warmarTva, Tu ar arsebobs dasaqmebulTa Tundac erTi saTa-

nado organizacia53. 

erT organizaciaSi profesiuli kavSirebisa da arCeuli warmomadgenlebis arsebo-

bis SemTxvevaSi profesiuli kavSirebis pozicia upiratesad miiCneva da dauSvebelia 

maTi gverdis avliT mcire raodenobiT warmodgenil dasaqmebulebTan koleqtiuri 

SeTanxmebis gaformeba54. 

 

5.2 warmomadgenloba 

 

SeiZleba gamoiyos koleqtiuri molaparakebis ori sistema 55  sadac koleqtiur 

molaparakebaSi monawile profesiuli kavSirebi uflebamosili arian warmoadginon: 1) 

mxolod sakuTari wevrebi an 2) yvela dasaqmebuli molaparakebis sakiTxis Sesabami-

sobiT. orive SemTxvevaSi, warmomadgenlobiTi uflebamosilebis delegireba dasaSvebia 

da Seesabameba konvencias. 

gaerTianebis Tavisuflebis komitetma aRniSna, rom koleqtiuri xelSekruleba ar 

moicavs mxolod mis mxareebs/wevrebs da es faqti, Tavis mxriv, ar arRvevs gaerTia-

nebis Tavisuflebis princips 56 . amave komitetma Camoayaliba is savaldebulo proce-

                                                           
51#98 konvenciis, xolo sajaro moxeleebis saqmianobis SemTxvevaSi #151 konvenciis Sesabami-

sad. 
52 Tenth Item on the Aagenda, 343rd Report of the Committee, on Freedom of Association, November, 

Geneva, 2006, par. 361.  

ix.<http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---

relconf/documents/meetingdocument/wcms_gb_297_10_en.pdf> [07.04.2011]. 
53  gamonaklisi gaTvaliswinebulia im qveynebisTvis, sadac Sromis kanonmdebloba jer ise ar 

aris ganviTarebuli, rom arsebobdes Sesabamis doneze ganviTarebuli profesiuli kavSirebis 

struqturac. ix. koleqtiuri SeTanxmebis Sesaxeb #91 rekomendacia, 1951, me-2 paragrafi. ix. 

<http://www.ilo.org/ilolex/cgi-lex/convde.pl?R091> [12.05.2011]; aseve ix. ILO Convention 154, Conven-

tion concerning the Promotion of Collective Bargainin, 1981. ix.<http://www.ilo.org/ilolex/cgi-

lex/convde.pl?C154> [12.05.2011]. 
54 ix. Digest of decisions and principles of the Freedom of Association Committee of the Governing Body 

of the ILO, par. 946, 947, 948. 
55Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 38. 

ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [12.05.2011]. 
56 ix. erovnuli profesiuli kavSiri bulgareTis winaaRmdeg (Bulgaria, Case No. 1765, The Na-

tional Trade Union), 1994 wlis 21 Tebervali, paragrafi 100. ix.  

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=176

5&PARA=766&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT> [26.03.2011]. 

http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_gb_297_10_en.pdf
http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/wcms_gb_297_10_en.pdf
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R091
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C154
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C154
http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1765&PARA=766&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1765&PARA=766&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
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dura da dacvis meqanizmebi, romelic profesiul kavSirebs aZlevs warmomadgelobis 

(yvela dasaqmebulis Tu mxolod wevrebis) eqskluziur uflebas, warmomadgenlobiTi 

organos arCevisTvis winaswar dadgenili, obieqturi kriteriumebis dadgenis gziT.57 

 

6. koleqtiuri molaparakebis Tavisebureba sajaro samsaxurSi 

 

saxelmwifo valdebulia, uzrunvelyos molaparakebis an raime msgavsi meTodis me-

qanizmis danergva, raTa, miuxedavad am sferos specifiuri regulirebisa, sajaro 

moxeleebis warmomadgenlebsac SeeZloT TavianTi samuSao pirobebisa da mdgomareobis 

Taobaze molaparakebaSi monawileobis miReba. 58  gamonakliss ganekuTvnebian SeiaraRe-

buli Zalebis, policiisa da uSualod saxelmwifo politikis ganmaxorcielebeli 

pirebi, romlebzec unda gavrceldes konvenciiT dadgenili principebi. 

kanonmdeblobaSi unda iyos normebi, romlebic naTlad da amomwuravad gan-

sazRvravs sajaro samsaxurSi dasaqmebulebis uflebas koleqtiuri molaparakebis 

warmoebis Taobaze.59 amis miuxedavad, `sajaro samsaxuris Sesaxeb~ saqarTvelos kano-

ni araTu amomwuravad gansazRvravs, aramed arc ki moicavs msgavs uflebas.  

saWiroa dasaqmebulTa funqciuri gamijvna: erTi mxriv, arsebobs dasaqmebulTa ka-

tegoria, romlebic dakavebuli arian uSualod saxelmwio marTviT da, meore mxriv, 

yvela sxva piri, saxelmwifos (sajaro dawesebulebebis Tu iuridiuli pirebis) mier 

dasaqmebuli, romlebic unda sargeblobdnen #98 konvenciiT dadgenili uflebebiT.60 

am sakiTxTan dakavSirebiT warmoiSveba ramdenime problema: 1) sajaro samsaxurSi 

dasaqmebulTa ufleba-movaleobebi parlamentis mier miRebuli kanoniTaa gansazRvru-

li, Sesabamisad, mcire Sansia molaparakebis warmarTvis; 2) maTi anazRaureba finans-

deba saxelmwifo biujetidan, sadac mxedvelobaSi iReben qveynis ekonomikuri mdgoma-

reobasa da zogad interesebs; 3) koleqtiuri xelSekrulebis moqmedebis vada SiZle-

ba ar daemTxves sabiujeto wlis xangrZlivobas.61 

miuxedavad aRniSnuli sirTuleebisa, saxelmwifos SeuZlia individualurad Sei-

muSavos moqnili sistema, sadac gamoiyenebs molaparakebis Tu davis mogvarebis sxva-

dasxva meTods. 62  sakanonmdeblo sistema SesaZlebelia molaparakebisTvis awesebdes 

saxelfaso ganakveTis zeda da qveda zRvars, raTa mxareebma SeZlon standartis Se-

muSaveba an/da finansTa saministros warmomadgenelma uSualod damsaqmebelTan erTad 

                                                           
57Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 38. 

ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [11.01.2011]. 
58 ix. C151 Labour Relations (Public Service) Convention, 1978. <http://www.ilo.org/ilolex/cgi-

lex/convde.pl?C151> [12.05.2011]; C154 Collective Bargaining Convention, 1981. ix. 

<http://www.ilo.org/ilolex/cgi-lex/convde.pl?C154> [12.05.2011]. damatebiT ix. dasaqmebulTa cen-

traluri organizacia kolumbiis winaaRmdeg(Colombia, Case No. 2363, The Workers’ Central Organ-

ization), 2004 wlis 17 ivnisi, paragrafi 733. 

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=237

6&PARA=7736&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT> [12.05.2011]. 
59Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of the 

ILO, par. 893. 
60Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 39. 

ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [12.05.2011]. 
61 iqve, 48. 
62  #151 konvenciis me-8 muxli, sadac kerZo seqtorisaTvis dadgenilia TiTqmis igive stan-

darti, rac sxva konvenciebiT arsebobs. ix. <http://www1.umn.edu/humanrts/instree/m4lrc.html> 

[12.05.2011]. 

http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C151
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C151
http://www.ilo.org/ilolex/cgi-lex/convde.pl?C154
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=2376&PARA=7736&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=2376&PARA=7736&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://www1.umn.edu/humanrts/instree/m4lrc.html
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monawileoba miiRos molaparakebis warmoebaSi, xolo dasaqmebulTa organizaciisaTvis 

Sesabamisi situaciis Sefasebis mizniT, moxdes informaciis xelmisawvdomobis uzrun-

velyofa. msgavsi meTodebiT, koleqtiuri molaparakebisaTvis xdeba mniSvnelovani 

rolis mikuTvneba da amdenad, Seesabameba konvenciebiT dadgenil standartebsac.63 

 

7. sxva magaliTebi 

 

Sso-s komitetis eqspertTa moxsenebaSi saubaria im dasaqmebulebze, vizec SeiZle-

ba gavrceldes `gaerTianebis da koleqtiuri molaparakebis warmoebis uflebis~ Se-

saxeb konvencia, eseni arian: fostis, bankis, radios, televiziis, aviaciis, saelCos 

TanamSromlebi, pedagogebi, eqimebi, droebiTi TanamSromlebi da sxv. 64 mniSvnelovania 

zemoaRniSnuli yvela dasaqmebulTa organizaciis damoukidebloba. isini ar unda im-

yofebodnen damsaqmeblebisa Tu damsaqmebelTa organizaciebis kontrolis qveS an 

daarsdnen/ qondeT finansuri mxardaWera maTi warmomadgenlebisgan.65 

 

8. koleqtiuri molaparakebis sagani 

 

Sso-is mier SemuSavebuli konvenciebi da rekomendaciebi koleqtiuri molaparake-

bis SinaarsSi xazs usvams samuSao dros, pirobebs da damsaqmebelTa da dasaqmebulTa 

Soris urTierTobis regulirebas. Tanamedrove tendenciebis Sesabamisad,qveynebi aRia-

reben e.w. `menejerul~ koleqtiur molaparakebebs, romelic exeba problemebis mog-

varebis iseT procedurebs, rogoricaa personalis Semcireba, samuSao saaTebis 

cvlileba (mag. ufro mokle samuSao dReze SeTanxmeba, vidre es Sromis kanonmdeblo-

biTaa dadgenili) da sxva sakiTxebi, romlebic scdeba viwro gagebiT samuSao dros.66 

litvis kanonmdeblobis Sesabamisad, koleqtiuri SeTanxmeba SeiZleba warmoebdes 

samuSaosTan dakavSirebul nebismier sakiTxTan dakavSirebiT, Tu ar aris: 1) saziano 

dasaqmebulisaTvis, 2) kanonsawinaarmdego da 3) diskriminaciuli. sakanonmdeblo do-

neze koleqtiuri molaparakebis sagnis gansazRvriT gamartivebulia Sesabamisobis 

dadgena da pasuxismgeblobis dakisrebac. litvis Sromis kodeqsis 50-e da 61-e mux-

lebi iZleva molaparakebis sagnis CamonaTvals, rac, bunebrivia, ar amowuravs mas67. 

koleqtiuri molaparakebis ufleba ar aris absoluturi da mis sagansac gark-

veuli farglebi unda hqondes, mag., diskriminaciuli mdgomareobis, profesiuli kav-

                                                           
63 International Labour Conference, 81st Session, 1994, Freedom of Association and Collective Bargaining, 

International Labour Office, Geneva, par. 263.  

ix. <http://www.ilo.org/public/libdoc/ilo/P/09661/09661%281994-81-4B%29.pdf> [13.02.2011]. 
64Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of the 

ILO, par. 897, 901, 902, 903, 905, 906 . 
65 Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 

37-38. ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [12.05.2011]. 
66 iqve, 39-40; Sead. Bernard Gernigon, Alberto Odero, Horacio Guido, Collective Bargaining: ILO stan-

dards and the principles of the supervisory bodies, Geneva, 2000, 23-24.  

ix.<http://www.ilo.org/wcmsp5/groups/public/---ed_norm/---

normes/documents/publication/wcms_087931.pdf> [09.02.2015]. 
67 The evolving structure, of Collective Bargaining in Europe, 1990-2004, Research Project Co-financed by 

the European Commission, and the University of Florence, (VS/2003/0219-SI2.359910), National Report 

Lithuania, 9-11. ix. <http://eprints.unifi.it/archive/00001166/01/Lituania.pdf> [10.05.2011]. 

http://www.ilo.org/public/libdoc/ilo/P/09661/09661%281994-81-4B%29.pdf
http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://eprints.unifi.it/archive/00001166/01/Lituania.pdf
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Sirebis usafrTxoebis an kanoniT dadgenil dacvis minimalur standartebTan dakav-

SirebiT68. 

koleqtiuri molaparakebis mniSvnelobis xazgasmis Semdeg gaerTianebis Tavisufle-

bis komitetma aRniSna, rom `garkveuli sakiTxebi, romelic calsaxad/upiratesad sax-

elmwifo mmarTvelobis ganxorcielebasTanaa dakavSirebuli, SesaZlebelia ganxilul 

iqnes koleqtiuri molaparakebis farglebs gareT. Tumca saxelmwifos mier miRebulma 

msgavsi tipis gadawyvetilebebma dasaSvebia zegavlena moaxdinos dasaqmebis pirobebze, 

rac ukve koleqtiuri molaparakebis sagans warmoadgens~. 

molaparakebis sagani SeiZleba moicavdes rogorc Tavad molaparakebis formas, 

aseve, mis Semadgenel nawilebs, rogorebicaa: saxelfaso ganakveTi, samivlinebo xar-

jebi, samuSao dro, wliuri Svebuleba, SerCevis kriteriumi Semcirebis SemTxvevaSi, 

koleqtiuri xelSekrulebis moculoba da a.S. aRniSnuli sakiTxebi ar unda iyos 

SezRuduli kanoniTac ki, araTu raime kanonqvemdebare aqtiT 69 . mxolod saxelmwi-

foebrivi mniSnvelobis mqone sakiTxebiT Semoifargluli Careva ganixileba #98 kon-

venciis farglebs gareT70. 

 

9. koleqtiuri molaparakebis warmoebis principebi 

9.1 Tavisufali da nebayoflobiTi molaparakebis principi 

 

koleqtiuri molaparakebis ZiriTad principsa da mis mTavar maxasiaTebels mola-

parakebis nebayoflobiTi xasiaTi warmoadgens. Sesabamisad, molaparakebis monawilee-

bis damoukidebloba, Tavis mxriv, gaerTianebis Tavisuflebis fundamenturi aspeqtia,71 

Tumca koleqtiuri molaparakebis xelSewyobis valdebuleba `ar gulisxmobs saxelm-

wifos mier koleqtiur molaparakebaSi Carevis valdebulebas~ 72 . Sesabamisad, nebis-

mieri formis Careva, rogorc koleqtiuri molaparakebis maxasiaTeblis Secvla 73 , 

№98 konvenciis me-4 muxlis SezRudvad iqneba ganxiluli. 

praqtikaSi misaRebia garkveuli proporciuli sanqciebis daweseba, Tu qmedeba ewi-

naaRmdegeba keTilsindisierebis princips/Seicavs arasamarTlian praqtikas. aseve neba-

darTulia kanonmdeblobiT garkveul gonivrul vadaSi mediaciisa da mogvarebis sa-

valdebulo daweseba74 . msgavsi Careva xdeba im qveynebSi, sadac ar aris profesiuli 

kavSirebis saTanado doneze ganviTarebuli sistema. 

                                                           
68 Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 

40. ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [12.05.2011]. 
69 aramarTlzomier SezRudvasTan dakavSirebiT ix. Digest of decisions and principles of the Freedom 

of Association Committee of the Governing Body of the ILO, par. 914, 919 
70 unda aRiniSnos, rom msgavsi Carevis drosac ki, iseTi sakiTxebi, romlebic dakavSirebulia 

samuSao pirobebTan (mag. gaTavisuflebis Sesaxeb gafrTxilebis ufleba da kompensacia) ar 

SeiZleba SeizRudos. ix.Digest of decisions and principles of the Freedom of Association Committee of 

the Governing Body of the ILO, par. 920-921. 
71 ix. iqve, 925-e, 926-e da 928-e paragrafebi. 
72 Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 

40. ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [12.05.2011]. 
73 iqve, 41. 
74  mag. ix. erovnuli presis profesiuli kavSiri venesuelis winaaRmdeg(Venezuela, Case No. 

1822, The National Press Trade Union), 1995 wlis 08 Tebervali, 508-e-509-e paragrafebi. ix. 

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=182

2&PARA=741&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT> [25.03.2011]. 

http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1822&PARA=741&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1822&PARA=741&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
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Tavisufali da nebayoflobiTi molaparakebis principi molaparakebis etapis Tavi-

suflad arCevasac gulisxmobs75 regionalur Tu nacionalur doneze, rac specialur 

regulirebas arc moiTxovs. aseT SemTxvevaSi, aucilebelia, arsebobdes maTi koordi-

nirebis momwesrigebeli sistema: a) sadac koleqtiuri SeTanxmebiTve moxdeba maTi 

urTierT-dakavSireba; b) sakanonmdeblo norma iTvaliswinebdes: 1) romel doneze mi-

Rebuli gadawyvetilebaa upiratesi an 2) adgendes dasaqmebulTaTvis umjobes stan-

dartebs an 3) ar awesebdes kriteriums da msgavsi sakiTxis daregulireba praqtikas 

miandos. 

litvis kanonmdeblobiT molaparakebis warmoebis doneebis Sesabamisad gansxvavdeba 

misi gavrcelebis moculoba da monawile subieqtebi. erTi mxriv, teritoriul da 

erovnul doneze gaformebuli SeTanxmebebi ZalaSi Sedis damsaqmebelTa organizacie-

bisa da profesiuli kavSirebis xelmoweriT da ministris brZanebiT vrceldeba gark-

veul teritoriaze mimdinare saqmianobaze da, meore mxriv, sazogadoebis/kompaniis 

doneze SeTanxmeba xdeba damsaqmebelsa da momuSave personalis mier saerTo krebaze 

da vrceldeba mxolod im sazogadoebaSi, sadac es SeTanxmeba daido.76 

 

9.2 molaparakebis keTilsindisierad warmarTvis principi 

 

molaparakebis keTilsindisierad warmarTvis principi mniSvnelovania SromiTi ur-

TierTobebis harmoniuli ganviTarebisaTvis, Tumca misi daweseba SeuZlebelia moxdes 

kanonmdeblobiT da es mxolod mxareTa nebazea damokidebuli. im SemTxvevaSic ki, 

rodesac erTi mxare ukompromiso pirobas ayenebs molaparakebis etapze, am principis 

gamoyenebiT unda moxdes SeTanxmebis miRweva, romelic mboWavi xasiaTis iqneba orive 

mxarisaTvis. amgvarad, keTilsindisieri da konstruqciuli molaparakebebi aviTarebs 

ndobaze damyarebul urTierTobas mxareTa Soris.77 

amgvari procesi moicavs keTilgonivrul gaTvlas imaze, rom aRebuli valdebule-

bebi daculi iqneba orive mxaris mier, sul mcire, xelSekrulebis moqmedebis vadeb-

Si. 78  amdenad, koleqtiuri molaparakebis principebs ewinaaRmdegeba samarTlebrivi 

norma, romelic uflebas aZlevs mxares, calmxrivad Secvalos SeTanxmebuli piroba 

an moiTxovos misi gadaxedva.79 

                                                           
75ix. sahaero navigaciis asociacia da sxvebi argentinis winaaRmdeg (Argentina, Case No. 1887, the 

Argentine Air Crew Association etc.), 1996 wlis 05 ivnisi, 103-e paragrafi. ix. 

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=188

7&PARA=877&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT> [14.03.2011]; 

damatebiT ix. SEVENTH ITEM ON THE AGENDA, Reports of the Committee on Freedom, of Associa-

tion 338th Report of the Committee on Freedom, of Association,Geneva, November 2005, par. 600, 603 

(b). ix.  

<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_2

98_7_1_en.pdf> [12.05.2011]. 
76The evolving structure, of Collective Bargaining in Europe, 1990-2004, Research Project Co-financed by 

the European Commission, and the University of Florence, (VS/2003/0219-SI2.359910), National Report 

Lithuania, 2-3.  ix. <http://eprints.unifi.it/archive/00001166/01/Lituania.pdf> [10.05.2011]. 
77R91 Collective Agreements Recommendation, 1951, 3 (1) muxli. ix.<http://www.ilo.org/ilolex/cgi-

lex/convde.pl?R091> [12.05.2011]. 
78  molaparakebis pirobis droebiT Seusruleblobac ki arRvevs koleqtiuri molaparakebis 

uflebas da ewinaaRmdegeba keTilsindisierebis princips. ix.Digest of decisions and principles of the 

Freedom of Association Committee of the Governing Body of the ILO, par. 943. 
79ix. iqve, par. 941. 

http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1887&PARA=877&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1887&PARA=877&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1887&PARA=877&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_298_7_1_en.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_298_7_1_en.pdf
http://eprints.unifi.it/archive/00001166/01/Lituania.pdf
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R091
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R091
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10. koleqtiuri molaparakebis xelSewyobis meqanizmebi 

10.1 Sso-is standartebis mixedviT 

 

Sso-is mier dadgenili standartebiT koleqtiuri molaparakebis xelSewyobis me-

qanizmebis ganxilvis mizniT, misaznSewonilia SevexoT mis maregulirebel sam Ziri-

Tad konvencias. 

 

10.1.1 #98 konvencia 

 

konvencia uzrunvelyofs dacvas Semdegi qmedebebisgan: a) iseTi garemos Seqmna da-

saqmebulisaTvis, rom is ar gawevriandeba kavSirSi an uars ityvis masze an b) pro-

fesiul kavSirSi wevrobam da mis saqmianobaSi monawileobam gamoiwvios dasaqmebulis 

samsaxuridan gaTavisufleba. misi mizania msgavsi qmedebebisagan dasaqmebulTa dacva80. 

miuxedavad imisa, rom koleqtiuri molaparakeba gamoricxavs iZulebiT xasiaTs, 

#98 konvenciis me-4 muxli ar gulisxmobs saxelmwifos TavSekavebas aRniSnul pro-

cesSi. 81  koleqtiuri molaparakebis xelSewyobis meqanizmi gulisxmobs, upirveles 

yovlisa, koleqtiuri molaparakebis mxareTa Soris warmoqmnili davis ganmxilveli 

organos damoukideblobas, meore mxriv, mxareTa damoukideblobasa da informirebu-

lobas.82 

 

10.1.2 №154 konvencia 

 

mizanSewonilia koleqtiuri molaparakebis xelSewyobis Sesaxeb NNN154 konvenciiT 

damkvidrebuli meqanizmebis ganxilva:83 

1. molaparakeba xelmisawvdomi unda iyos yvela saxis dasaqmebulebisaTvis (gamo-

naklisebis gaTvaliswinebiT); 

2. xelSewyoba unda gamoixatos Sesabamisi saproceso wesebis SemuSavebaSi, rac 

garantiaa imisa, rom koleqtiuri molaparakeba efeqturad warimarTos Tanmdevi Se-

TanxmebiT. msgavsi regulirebis gareSe es procesi rTuli da gaugebari iqneba. momri-

gebeli organos da davebis mogvarebis saproceso wesebis arseboba xels uwyobs or 

mxares Soris SeTanxmebis miRwevas; 

                                                           
80 International Labour Standards Department, Working Paper No. 1, Freedom of association and collective 

bargaining in export, Role of the ILO supervisory mechanisms, Ramapriya Gopalakrishnan International 

Labour Office, Geneva, 2007, 4-5. ix.  

<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@normes/documents/publication/wcms_087917.pdf

> [15.07.2011]. 
81 Seventh Item on the Agenda, Reports of the Committee on Freedom, of Association 338th Report of the 

Committee on Freedom, of Association, Geneva, November 2005, par. 82. ix.  

<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_2

98_7_1_en.pdf>[24.06.2011]. 
82 informirebulobaSi SeiZleba igulisxmebodes molaparakebis meore mxaris, masTan dakavSire-

buli sxva gaerTianebisa Tu zogadi ekonomikuri pozicia/mdgomareobis xelmisawvdomoba. 

ix.Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of 

the ILO, par. 933. 
83  Olney S., Rueda M., Convention No154 Promoting Collective Bargaining, Geneva, 2005, 7-8. ix. 

<http://www.ilo.org/public/english/dialogue/ifpdial/downloads/c154.pdf> [10.12.2010]. 

http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@normes/documents/publication/wcms_087917.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@normes/documents/publication/wcms_087917.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@normes/documents/publication/wcms_087917.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_298_7_1_en.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_298_7_1_en.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_298_7_1_en.pdf
http://www.ilo.org/public/english/dialogue/ifpdial/downloads/c154.pdf
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3. dasaqmebulTa da damsaqmebelTa organizaciis daarsebis xelSewyoba: a) koleq-

tiuri molaparakebis miznebisaTvis; b) msgavsi organizaciebis Camoyalibebis kriteri-

umebis dadgena Sesabamis warmomadgenlebTan konsultaciiT;  

4. nebismier etapze koleqtiuri molaparakebis warmoebis SesaZleblobis damkvi-

dreba (dasaqmebis nebismieri formiT, `ofisidan erovnul donemde~); 

5. orive mxaris Tanabrad informirebuloba, mag., koleqtiuri SeTanxmebebis saja-

ro bazis Seqmnis da Sesabamisi statistikis warmoebis meSveobiT. 

7. xelSewyobis mizniT SesaZloa Seiqmnas iseTi organizacia 84 (davis momgvarebel 

organoebTan erTad), romelic Seiswavlis arsebul problemas, uzrunvelyofs mxare-

Ta Soris informaciis gacvlas da miscems mogvarebisTvis saWiro rCevebs Tavisufali 

da nebayoflobiTi molaparakebis principis gaTvaliswinebiT. 

 

10.1.3 №163 rekomendacia 

 

koleqtiuri molaparakebis xelSewyobis sxvadasxva gza gaTvaliswinebulia 1981 

wlis koleqtiuri molaparakebis Sesaxeb №163 rekomendaciaSi.85 maT Sorisaa damsaq-

mebelTa da dasaqmebulebis warmomadgeneli organizaciebis aRiareba. es aris molapa-

rakebis proceduris safuZveli, romelic gansazRvravs sawarmoSi samuSao pirobebs86. 

koleqtiuri molaparakebis sistema gaerTianebis Tavisuflebis princips Seesabameba, 

Tu eqskluziuri uflebebis miniWeba xdeba yvelaze warmomadgenlobiTi profesiuli 

kavSirebisaTvis an SesaZlebelia profesiul kavSirebis mier erTi kompaniis fargleb-

Si ramdenime xelSekrulebis dadeba.87 

 

10.2 litvis respublikis magaliTze 

 

litvam evrokavSirSi gawevrianebamde ori wliT adre miiRo axali Sromis kodeq-

si, romlis SemuSavebisas da modificirebisas gaTvaliswinebuli iyo/aris evropuli 

kavSiris minimaluri dacvis standartebi. wina kanonmdebloba ki TiTqmis iseve mouwe-

srigebeli iyo, rogorc saqarTveloSi.88 moxsenebiTi baraTebsa da evropuli komite-

tis daskvnebSi ganxilulia koleqtiuri molaparakebis uflebac.89 

                                                           
84 International Labour Conference, 81st Session, Freedom of Association and Collective Bargaining, Inter-

national Labour Office, Geneva, 1994, 110-111. 

ix.<http://books.google.ge/books?id=qjgydJm_7WcC&printsec=frontcover&dq=anti-

union+discrimination&hl=en> [13.02.2011]. 
85  The collective Bargaining Recommendation, №163, 1981. ix. <http://www.ilo.org/ilolex/cgi-

lex/convde.pl?R163> [12.05.2011]. 
86Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of the 

ILO, par. 953. Tumca amiT ar unda izRudebodes umciresobis uflebebi da maTac unda hqondeT 

TavianTi poziciis dafiqsirebis ufleba. ix. iqve, par. 975. 
87 ix. iqve, par. 951, 952. 
88 The evolving structure, of Collective Bargaining in Europe, 1990-2004, Research Project Co-financed by 

the European Commission, and the University of Florence, (VS/2003/0219-SI2.359910), National Report 

Lithuania, 7. ix. <http://eprints.unifi.it/archive/00001166/01/Lituania.pdf> [10.05.2011]. 
89 qartiiT dadgenil standartebTan Sesabamisobis miRwevis mizniT litvis Sromis kodeqsSi am 

punqtTan dakavSirebiT cvlilebebi Sedioda komitetis daskvnisa da moTxovnis gaTvaliswine-

biT. ix. evropis socialuri qartia, me-6 muxli.  

ix. <http://conventions.coe.int/Treaty/en/Treaties/Html/163.htm> [14.07.2010]. 

http://books.google.ge/books?id=qjgydJm_7WcC&printsec=frontcover&dq=anti-union+discrimination&hl=en
http://books.google.ge/books?id=qjgydJm_7WcC&printsec=frontcover&dq=anti-union+discrimination&hl=en
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R163
http://www.ilo.org/ilolex/cgi-lex/convde.pl?R163
http://eprints.unifi.it/archive/00001166/01/Lituania.pdf
http://conventions.coe.int/Treaty/en/Treaties/Html/163.htm
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10.2.1 erToblivi konsultaciebi 

 

erToblivi konsultaciebi litvis kanonmdeblobiT Semdegnairad regulirdeba:90 

a) sajaro Tu kerZo seqtoris warmomadgenlebi uflebamosili arian, daarson sa-

zogadoebebi, saxelmwifosTan/adgilobriv TviTmmarTvelobasTan erTad Tu maT gareSe; 

b) msgavsi tipis erToblivi organoebi, SeiZleba daarsdes nebismier etapze; 

g) gadawyvetilebis miReba kanonmdeblobaSi cvlilebis ganxorcielebis Taobaze 

xdeba profesiuli kavSirebisa da dasaqmebulTa organizaciebis informirebulobisa 

da CarTulobis uzrunvelyofiT;91 

d) damsaqmeblebi valdebuli arian, konsultaciebi gamarTon dasaqmebulebis war-

momadgenlebTan nebismier sakiTxTan dakavSirebiT, romlebic exeba maT samarTlebriv 

mdgomareobas; aseve, uzrunvelyon saTanado informaciis miwodeba. 

 

10.2.2 molaparakebis procedurebi92 

 

socialuri TanamSromloba dafuZnebulia Tavisufal koleqtiur molaparakebaze, 

sadac nebismieri mxare meores amis Taobaze atyobinebs werilobiTi formiT. molapa-

rakebis nebismier etapze warmarTva ki, Tavis mxriv, saerTo ineteresebis Taobaze 

SeTanxmebis miRwevis erTgvar garantias gulisxmobs. koleqtiuri molaparakebebis 

warmarTva dasaSvebia gaimarTos Tavdacvis, sapolicio ganayofilebisa da sajaro sam-

saxurebis farglebSic, rac wesrigdeba maTi saqmianobis maregulirebeli kanonis nor-

mebiT; kompaniaSi ramdenime profkavSiris arsebobis SemTxvevaSi, SeTanxmeba miiRweva 

erToblivi delegaciis mier.93 

 

10.2.3 davis mogvarebis procedurebi 

 

litvis Sromis kodeqsis 68-e muxlis Sesabamisad, koleqtiuri dava ganmartebu-

lia rogorc uTanxmoeba an interesTa konfliqti mxareTa Soris molaparakebis an 

SeTanxmebis ZalaSi Sesvlis etapze. mis mosagvareblad kerZo, aseve, sajaro seqtorSi 

dasaSvebia mediaciis, momrigebeli komisiisa da arbitraJis CarTva 94 . detaluradaa 

mowesrigebuli davis mogvarebis procedura95: 

a) mediatorebis sia damtkicebulia socialuri usafrTxoebisa da Sromis samini-

stros mier, saidanac xdeba mxareTa mier maTi arCeva; 

b) momrigebeli komisiis mier miRebuli gadawyvetileba mxareebisTvis Sesasru-

leblad savaldebuloa mxolod im SemTxvevaSi, Tu Tanxmobas ganacxadeben; 

                                                           
90 European Social Charter, European Committee of Social Rights, Conclusions 2004 (Lithuania), 13. ix. 

<http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Lithuania2004_en.pdf> [09.11.2010]. 
91 1995-2003 wlebis ganmavlobaSi, msgavsi molapakebis Sedegad azrTa Tanxvedra iyo 68, xo-

lo konsultaciebi gaimarTa 465 samarTlebriv sakiTxTan dakavSirebiT. 
92  European Social Charter, European Committee of Social Rights, Conclusions 2004 (Lithuania), 14.  

ix.<http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Lithuania2004_en.pdf> 

[09.11.2010]. 
93iqve, 14. 
94 litvis Sromis kodeqsis 68-e-751-e muxlebi.  

ix. <http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=391385> [17.05.2011]. 
95 European Social Charter, European Committee of Social Rights, Conclusions 2010 (Lithuania), 14. ix. 

<http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Lithuania2010_en.pdf> [14.06.2011]. 

http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Lithuania2004_en.pdf
http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Lithuania2004_en.pdf
http://www3.lrs.lt/pls/inter3/dokpaieska.showdoc_l?p_id=391385
http://www.coe.int/t/dghl/monitoring/socialcharter/conclusions/State/Lithuania2010_en.pdf
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g) SeTanxmebis miuRwevlobis SemTxvevaSi dava gansaxilvelad gadaecema arbitraJs 

(e.w. mesame mxaris sasamarTlo (“a third party court“)), romelic Seqmnilia saqalaqo 

sasamarTlos bazaze da davebs ganixilavs teritoriuli gansjadobis Sesabamisad; 

d) arbitraJis mier miRebul gadawyvetilebaze mxareTa uTanxmoebis SemTxvevaSi, 

mxareebisTvis uzrunvelyofilia gaficvis Tavisufaleba. 

 

11. koleqtiur molaparakebaSi Careva (Tavisufali da nebayoflobiTi molaparake-

bis principis SezRudva) da misi formebi 

 

sxvadasxva teqnikuri, samarTlebrivi Tu ekonomikuri mizezis gamo, SesaZlebelia 

saxelmwifo Caerios koleqtiur molaparakebaSi, rac arRvevs mis principebs, magram 

amavdroulad marTlzomiericaa sazogadoebrivi interesebis gaTvaliswinebiT. msgavsi 

Careva ar vrceldeba ukve dadebul xelSekrulebaze, igi SeiZleba droebiT Seexos 

mxolod mimdinare, samomavlo molaparakebebs.96 

 

11.1 savaldebulo arbitraJis daweseba 

 

yvelaze radikalur formad miCneulia savaldebulo arbitraJis daniSvna, radgan 

mesame mxaris mier dawesebuli gadawyvetileba ar aris mxareTa Tavisufali nebis 

gamovlenaze dafuZnebuli da, Sesabamisad, igi ewinaaRmdegeba nebayoflobiTi molapa-

rakebis princips. savaldebulo arbitraJis daweseba mizanSewonilia, rodesac ver 

xerxdeba mxareTa Soris SeTanxmebis miRweva, gaficvebis dawyebidan uSedegodaa gasu-

li garkveuli periodi, qveyanaSi arsebobs krizisi, sajaro sferoSi dasaqmebulebis 

(romlebzec ar vrceldeba #98 konvencia) an mniSvnelovani samsaxurebis (romelTa 

Seferxeba saSiSia sazogadoebis janmrTelobisTvis an/da sicocxlisTvis 97 ) Tanam-

Sromlebis mier davis warmoebis SemTxvevaSi. aseve, misi gamoyeneba dasaSvebia, Tu 

gaTvaliswinebulia koleqtiur xelSekrulebaSi rogorc davebis gadawyvetis meqaniz-

mi.98 

saqmeSi `meTevzeTa profkavSiri, leiboristuli partia, profkavSirebis saerTaSo-

riso konfederacia, da saerTaSoriso transportis muSebis federacia islandiis sax-

elmwifos winaaRmdeg~ Sromis saerTaSoriso organizaciam aRiara, rom xelisuflebis 

mxridan Careva SeiZleba gadaudebeli aucileblobis SemTxvevaSi. meTevzeTa gaficva 

grZeldeboda eqvs kviras, rac yvelaze xangrZlivi gaficvaiyo. Sedegad, dazaralda 

ekonomika da mTavrobas ar hqonda sxva berketebi garda imisa, rom Careuliyo ko-

leqtiuri molaparakebis procesSi. Sso-s rekomendaciis Sesabamisad, koleqtiuri 

                                                           
96Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 45. 

ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [12.05.2011];Digest of decisions 

and principles of the Freedom of Association Committee of the Governing Body of the ILO, par. 1006-

1008. 
97 aseTad miCneulia mag., sanitaruli da hospitaluri momsaxurebebi, sasmeli wylis miwodeba, 

eleqtroenergiis, gazisa da sahaero moZraobis gakontroleba. ix. Seventh Item on the Agenda, 

Reports of the Committee on Freedom, of Association 338th Report of the Committee on Freedom, of As-

sociation, Geneva, November 2005, par. 404. ix.  

<http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_2

98_7_1_en.pdf> [24.06.2011]. 
98 Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 

44. ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [12.05.2011].  

http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_298_7_1_en.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_298_7_1_en.pdf
http://www.ilo.org/wcmsp5/groups/public/@ed_norm/@relconf/documents/meetingdocument/wcms_gb_298_7_1_en.pdf
http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
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davis mosawesrigeblad daniSnuli organo (arbitraJi) damoukidebeli unda yofi-

liyo.99 

 

11.2 molaparakebis da mis Sedegad miRweuli SeTanxmebis registraciis etapi 

11.2.1 uari SeTanxmebaze 

 

mwvave nacionaluri krizisis periodSic SromiTi urTierTobebis harmoniuli gan-

viTarebisTvis saWiroa Carevis dros mxedvelobaSi miiRebul iqnes ukve dadebuli 

xelSekruleba da ar moxdes misi modifikacia.100 uari koleqtiuri SeTanxmebis dare-

gistrirebaze dasaSvebia raime teqnikuri xarvezis arsebobis an Sromis kanonmdeblo-

biT dadgenili minimaluri standartis darRvevis SemTxvevaSi.101 

 

11.2.2 nebarTva da Tanxmoba SeTanxmebisTvis 

 

winaswari nebarTvebis an saxelmwifo politikis gaTvaliswinebis moTxovna amci-

rebs nebayoflobiTi molaparakebis institutis gamoyenebis mniSvnelobas da ewinaaRm-

degeba #98 konvencias. darRvevebis Tavidan acilebis mizniT mizanSewonilia, yoveli 

koleqtiuri SeTanxmeba waredginos Sromis saministros, rac wardgenidan garkveuli 

periodis Semdeg Seva ZalaSi; im SemTxvevaSi, Tu sajaro interesTan aSkara Seusaba-

moba dafiqsirdeba, rCevisa da rekomendaciisaTvis igi waredgineba Sesabamis sakon-

sultacio organos. ra Tqma unda, am drosac saboloo gadawyvetilebis miReba mxa-

reebze unda iyos damokidebuli.102 

 

11.2.3 Sinaarsis SezRudva 

 

saxelmwifos Careva kiTxvis niSnis qveS ayenebs Tavisufali da nebayoflobiTi 

molaparakebis princips. anazRaurebis momatebis Taobaze molaparakebis SezRudvac ar 

Seesabameba aRniSnul princips, magram SesaZlebelia misi gamoyeneba gamonaklisis sax-

iT, mxolod mcire xniT, garkveuli garantiebis TanxlebiTa da ekonomikuri stabi-

lurobis uzrunvelyofis mizniT. anazRaurebis gansazRvris kriteriumis Camoyalibe-

bisgan komitetmac ki Seikava Tavi, vinaidan es mxolod mxareTa uflebamosilebas ga-

nekuTvneba.103 

                                                           
99 ix. islandiis Sromis federacia da sxvebi islandiis winaaRmdeg, (Case No. 2170, Iceland: 

Complaint against the Government of Iceland presented by the Icelandic Federation of Labour and the Mer-

chant Navy and Fishing Vessel Officers Guild supported by the International Transport Workers' Federation 

and the International Confederation of Free Trade Unions), 2002 wlis 22 ianvari. ix. 

<http://www.ilo.org/ilolex/cgi-

lex/pdconv.pl?host=status01&textbase=iloeng&document=1247&chapter=3&query=%28Iceland%29+%40

ref&highlight=&querytype=bool&context=0> [26.05.2011]. 
100Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of 

the ILO,par. 1010. 
101 Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 

46. ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [12.05.2011]. 
102Digest of decisions and principles of the Freedom of Association Committee of the Governing Body of 

the ILO,par. 1013, 1015-1017, 1019. 
103 maswavlebelTa asociacia Ciles winaaRmdeg(Chile, Case No. 1946, The Teachers' Association of 

Chile),1997 wlis 20 noemberi, par. 268. ix.  

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=194

6&PARA=883&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT> [25.03.2011]. 

http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloeng&document=1247&chapter=3&query=%28Iceland%29+%40ref&highlight=&querytype=bool&context=0
http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloeng&document=1247&chapter=3&query=%28Iceland%29+%40ref&highlight=&querytype=bool&context=0
http://www.ilo.org/ilolex/cgi-lex/pdconv.pl?host=status01&textbase=iloeng&document=1247&chapter=3&query=%28Iceland%29+%40ref&highlight=&querytype=bool&context=0
http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1946&PARA=883&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1946&PARA=883&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
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koleqtiuri molaparakebis warmarTvisas finansTa saministros mxridan limitis 

dadgena an mosazrebis wardgena gamarTlebulia sajaro samsaxuris Taviseburebidan 

gamomdinare, vinaidan isini damokidebuli arian saxelmwifo biujetze, Tumca sajaro 

samsaxurSic prioritetulia koleqtiuri molaparakeba samuSao pirobebis gan-

sazRvris TvalsazrisiT, vidre kanoniT anazRaurebis SezRudva.104 

saqmeSi `avstraliis profesiuli kavSirebi saxelmwifos winaaRmdeg~, SezRuduli 

iyo molaparakebis farglebi, procedura iTvaliswinebda SeTanxmebaTa gadamowme-

bas/kontrols, SemdgomSi - nebarTvebs da ayalibebda molaparakebis warmoebis piro-

bebs; SeuZlebeli iyo erToblivi sarCelis wardgena sasamarTloSi. komitetis mier 

aRniSnuli faqti, ra Tqma unda, CaiTvala koleqtiuri molaparakebis uflebis Se-

zRudvad105. 

 

11.3 SeTanxmebis moqmedebis/Sesrulebis etapi 

 

koleqtiuri SeTanxmebis Secvlis, xelaxla molaparakebis warmarTvis valdebule-

bis daweseba SromiTi urTierTobebis destabilizaciis saSiSroebas warmoSobs, vinai-

dan uflebis SezRudva/Sewyveta kanonis safuZvelze umniSvnelos xdis mTlianad mo-

laparakebis process. gadaudebeli aucileblobis SemTxvevebSi, mcire xniT, dasaSvebia 

mxolod koleqtiuri SeTanxmebis moqmedebis vadis gagrZeleba kanonis safuZvelze106. 

 

11.4 samomavlo molaparakeba 

 

ekonomikuri stabilurobis miznisTvis mravali saxelmwifo iyenebs saxelfaso ga-

nakveTis koleqtiuri molaparakebiT gansazRvris SezRudvis meTods. am sakiTxTan 

dakavSirebiT SemuSavda Semdegi fundamenturi principi: msgavsi zoma unda iyos gamo-

naklisis saxiT daSvebuli damsaqmebelTa da dasaqmebulTa organizaciebTan konsul-

taciis gavlis Semdeg, gansazRvruli vadiT dadgenili da im dasaqmebulTa cxovrebis 

standartis dacvis Sesabamisi garantiebiT uzrunvelyofili, viszec es yvelaze did 

gavlenas moaxdens107. 

                                                           
104 ix. 1036, 1040 paragrafi; 
105 ix.: avstraliis profesiuli kavSirebi avstraliis winaaRmdeg (Australia, Case No. 2326, The 

Australian Council of Trade Unions and supported by the Trade Unions International of Workers of the 

Building, Wood and Building Materials Industries), 2004 wlis 10 marti, 416-e paragrafi. ix. 

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/lsgetparasbycase.cfm?PARA=7727&FILE=23

38&SEARCHTEXT=&hdroff=1&DISPLAY=CONCLUSION,RECOMMENDATION,INTRODUCTION,

BACKGROUND#BACKGROUND> [26.04.2011]. 
106 Gernigon B., Odero A., Guido H., ILO Principles Concerning Collective Bargaining, Geneva, 2000, 

46. ix. <http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf> [12.05.2011];  

telekomunikaciis dasaqmebulTa kavSiri Ciles winaaRmdeg(Chile, Case No. 2352, The National Fed-

eration of Telephone and Telecommunication Workers’ Unions of Chile), 2004 wlis 18 maisi, par. 

606, 638, 640, 644. ix.  

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?PARA=7733&FILE

=2365&SEARCHTEXT=&hdroff=1&DISPLAY=CONCLUSION,RECOMMENDATION,BACKGROUN

D#BACKGROUND> [12.05.2011]. 
107 profesiuli kavSiris konfederacia kanadis winaaRmdeg(CanaCanada, Case No. 1733,The Confe-

deration of National Trade Unions and the Quebec Provincial Civil Service Union), 1993 wlis 21 seq-

temberi, par. 242. ix.  

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=173

3&PARA=692&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT> [12.05.2011]; 

http://webfusion.ilo.org/public/db/standards/normes/libsynd/lsgetparasbycase.cfm?PARA=7727&FILE=2338&SEARCHTEXT=&hdroff=1&DISPLAY=CONCLUSION,RECOMMENDATION,INTRODUCTION,BACKGROUND#BACKGROUND
http://webfusion.ilo.org/public/db/standards/normes/libsynd/lsgetparasbycase.cfm?PARA=7727&FILE=2338&SEARCHTEXT=&hdroff=1&DISPLAY=CONCLUSION,RECOMMENDATION,INTRODUCTION,BACKGROUND#BACKGROUND
http://webfusion.ilo.org/public/db/standards/normes/libsynd/lsgetparasbycase.cfm?PARA=7727&FILE=2338&SEARCHTEXT=&hdroff=1&DISPLAY=CONCLUSION,RECOMMENDATION,INTRODUCTION,BACKGROUND#BACKGROUND
http://www.ilo.org/public/english/revue/download/pdf/gernigon.pdf
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?PARA=7733&FILE=2365&SEARCHTEXT=&hdroff=1&DISPLAY=CONCLUSION,RECOMMENDATION,BACKGROUND#BACKGROUND
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?PARA=7733&FILE=2365&SEARCHTEXT=&hdroff=1&DISPLAY=CONCLUSION,RECOMMENDATION,BACKGROUND#BACKGROUND
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?PARA=7733&FILE=2365&SEARCHTEXT=&hdroff=1&DISPLAY=CONCLUSION,RECOMMENDATION,BACKGROUND#BACKGROUND
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?PARA=7733&FILE=2365&SEARCHTEXT=&hdroff=1&DISPLAY=CONCLUSION,RECOMMENDATION,BACKGROUND#BACKGROUND
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1733&PARA=692&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1733&PARA=692&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=1733&PARA=692&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
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daskvna 

 

saqarTvelos, rogorc Sromis saerTaSoriso organizaciis wevr saxelmwifos, eki-

sreba Sso-s ZiriTadi konvenciebis Sesrulebis valdebuleba, miuxedavad maTi ratifi-

kaciisa. saqarTvelos konstituciis me-6 muxlis me-2 punqtis Sesabamisad ki `saqarT-

velos saerTaSoriso xelSekrulebas an SeTanxmebas, Tu igi ar ewinaaRmdegeba sa-

qarTvelos konstitucias, aqvs upiratesi iuridiuli Zala Sidasaxelmwifoebrivi 

normatiuli aqtebis mimarT~. amdenad, upirvelesad Sesacvlelia qarTuli sasamar-

Tloebis mier saerTaSoriso konvenciebis gamoyenebis praqtika. 

saqarTvelos darRveuli aqvs Sso-s konstituciis me-19 muxliT dadgenili val-

debuleba – ratificirebul konvenciebTan dakavSirebiT ar aris wardgenili moxsene-

biTi baraTebi sakanonmdeblo xarvezis gamosworebis, ganxorcielebuli progresis an 

arsebuli mdgomareobis Sesaxeb. SeCerebulia evrokavSiris kanonmdeblobasTan harmo-

nizaciis procesic. saqarTveloSi, dasaqmebis sferoSi konkretuli strategiis arar-

sebobis gamo, evrokomisiis miTiTebiT, saerTaSoriso standartebTan Sesabamisobas 

adgens Sso.  

saTanado garantiebis gareSe ufleba uSinaarsoa da saxelmwifos ekisreba misi sa-

Tanadod uzrunvelyofis valdebuleba, rac mxolod konstituciisa da kanonis zoga-

di normebiT ar Semoifargleba. specialuri kanonis -`Sromis kodeqsis~me-5 muxlis 

me-8 nawili, 37-emuxlis `d~ qvepunqti da 38-emuxlis me-3 nawili (damsaqmeblebis 

mier calmxrivad samuSao pirobebis gansazRvra da koleqtiuri molaparakebis war-

moebis procesis paralelurad profesiuli kavSiris wevrebis gafrTxilebis gareSe 

gaTavisuflebis SesaZlebloba) ewinaaRmdegeba #98 konvencias. molaparakebis war-

marTvis Tavisuflebis SezRudva ki molaparakebis sagnis SezRudvasac gulisxmobs. 

aRniSnuli konvenciis me-4 muxls ewinaaRmdegeba, agreTve, Sromis kodeqsis 41-e-

43-e muxlebi. dauSvebelia dasaqmebulTa didi raodenobiT warmodgenil profesiul 

kavSirebTan da araorganizebuli formiT gaerTianebul dasaqmebulebTan individualu-

rad gaformebuli SeTanxmebebis gaTanabreba. koleqtiuri SeTanxmebis Secvla dasaSve-

bia mxolod individualuri xelSekrulebiT ufro maRali standartis dadgenis 

SemTxvevaSi. 

koleqtiuri molaparakeba aris procesi, romelic sruldeba mboWavi xasiaTis 

mqone koleqtiuri xelSekrulebis dadebiT. misi mizania damsaqmebelTa, dasaqmebulTa 

da saxelmwifo interesebis Tanxvedris uzrunvelyofa. koleqtiuri molaparakeba 

upirvelesad dasaqmebulTaTvis samuSao pirobebis gaumjobesebas emsaxureba; uzrun-

velyofili garemos Seqmna ki saxelmwifoebriv doneze aisaxeba. swored amitom, ax-

laxan momxdari ekonomikuri krizisidan gamomdinare, koleqtiuri molaparakeba mzard 

rols TamaSobs globalur ekonomikaSi, SromiTi urTierTobebis daregulirebisa da 

ekonomikuri mdgomareobis stabilurobis TvalsazrisiT. 

molaparakebis subieqtebia dasaqmebulTa da damsaqmebelTa organizaciebi. warmo-

madgenlobiTi organos arCevisTvis unda arsebobdes winaswar dadgenili, obieqturi 

kriteriumebi. Tanamedrove standartebis Sesabamisad, koleqtiuri molaparakebis war-

                                                                                                                                                             
damatebiT ix. kanadis Sromis kodeqsi da sxvebi kanadis winaaRmdeg(Canada, Case No. 2166, The 

Canadian Labour Congress, the National Union of Public and General Employees, the Health Sciences As-

sociation of British Columbia, the International Confederation of Free Trade Unions and Public Services 

International), 2001 wlis 18 dekemberi, par. 290. ix.  

<http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=216

6&PARA=7101&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT> [25.03.2011]. 

http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=2166&PARA=7101&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=2166&PARA=7101&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
http://webfusion.ilo.org/public/db/standards/normes/libsynd/LSGetParasByCase.cfm?hdroff=1&FILE=2166&PARA=7101&DISPLAY=CONCLUSION,RECOMMENDATION&SEARCHTEXT
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moebis ufleba vrceldeba yvela saxis dasaqmebulze - rogorc kerZo, aseve, sajaro 

sferoSi, rogorc Statian, aseve, droebiT, xelSekrulebiT dasaqmebul TanamSrom-

lebzec (maTi specifikurobis gaTvaliswinebiT). funqciurad gasamijnia sajaro sfe-

roSi dasaqmebulebi (romlebic dakavebuli arian uSualod saxelmwifo marTviT) da 

saxelmwifos mier dasaqmebuli (sajaro dawesebulebebis Tu iuridiuli pirebis) 

yvela sxva piri, romlebic SeuzRudavad sargebloben koleqtiuri molaparakebis 

uflebebiT. aucilebelia, funqciuri gamijnvis gaTvaliswinebiT, naTlad da amomwura-

vad ganisazRvros maTi koleqtiuri molaparakebis warmoebis ufleba da meTodi. 

Tanamedrove tendenciebis Sesabamisad,aRiarebulia e.w. `menejeruli~ koleqtiuri 

molaparakebebi, rac moicavs koleqtiuri molaparakebis sagnis farTo areals: perso-

nalis Semcireba, samuSao saaTebis cvlileba, dawinaureba, gadasvla, gafrTxilebis 

gareSe gaTavisufleba, sakiTxebi, romlebic cdeba viwro gagebiT samuSao dros da 

a.S. 

savaldebuloa damkvidrdes Tavisufali da nebayoflobiTi molaparakebisa da mo-

laparakebis keTilsindisierad warmarTvis principebi. Tavis mxriv, koleqtiuri mo-

laparakebis Tavisufali xasiaTi gulisxmobs molaparakebis warmarTvis etapis/donis 

Tavisuflad arCevis SesaZleblobasac. Sesabamisad, saWiroa sxvadasxva etapze/doneze 

dadebul SeTanxmebebs Soris koordinirebis momwesrigebeli sistemis Seqmna. 

sxvadasxva teqnikuri, samarTlebrivi Tu ekonomikuri mizezis gamo, dasaSvebia, 

saxelmwifo Caerios mimdinare/samomavlo koleqtiuri molaparakebis warmoebis pro-

cesSi, rac, arRvevs mis principebs, magram marTlzomieria sazogadoebrivi interese-

bidan gamomdinare. saWiroa ganisazRvros msgavsi Carevis SemTxvevebi, gamoyenebis wina-

pirobebi, saTanado garantiebi da vadebi. kanonmdeblobiT dadgenili moTxovnebis 

darRvevisTvis unda SemuSavdes administraciuli Tu sisxlis-samarTlebrivi dacvis 

meqanizmebi. 

aucilebelia, sakanonmdeblo doneze dadgindes davebis mogvarebis saproceso wese-

bi, rac gulisxmobs (rogorc kerZo, aseve, sajaro sferosTvsi)davis ganxilvis meqa-

nizmis Camoyalibebas, mediaciis, momrigebeli komisiisa da arbitraJis meSveobiT. Ta-

visufali da nebayoflobiTi molaparakebis principis gaTvaliswinebiT umjobesia 

Seiqmnas organizacia, romelic Seiswavlis arsebul problemas, uzrunvelyofs mxare-

Ta Soris informaciis gacvlas da miscems mogvarebisTvis saWiro rCevebs. 

saxelmwifos mier SemuSavebuli nebismieri procedura Tu meqanizmi unda iqmne-

bodes koleqtiuri molaparakebis xelSewyobisaTvis. Sromis kodeqsis 48-e muxli 

mxolod SemaTanxmebeli proceduris vadebs iTvaliswinebs davis warmoSobis SemTxve-

vaSi (sasamarTlosa da arbitraJTan erTad). unda SemuSavdes molaparakebis warmoebis 

wesebi, vinaidan, regulirebis gareSe es procesi rTuli da gaugebari iqneba. 

Sso-sa da evropuli standartebis danergva xSirad radikalur sakanonmdeblo 

cvlilebebTanaa dakavSirebuli, Tumca igi xels Seuwyobs saqarTvelos ekonomikisa 

da demokratiis ganviTarebas, saqarTvelosa da evropul kavSirs Soris ekonomikuri 

kavSirebis gaZlierebas, ekonomikuri zrdis xelSewyobas da stabiluri biznesisa da 

sainvesticio garemos Seqmnas. mniSvnelovania, rom zemoaRniSnul sakiTxebTan dakavSi-

rebiT kanonproeqtebi Sesabamis organizaciebTan erToblivi konsultaciebis gziT 

iqnes ganxiluli da miRebuli. 
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saqorwino xelSekruleba 

 

nino CxikvaZe* 
 

 

Sesavali 

 

qorwineba da ojaxi adamianis piradi cxovrebis ganuyofeli nawilia. am sferoSi 

individis Tavisuflebis xarisxi gansakuTrebiT maRalia. 1  qorwineba saqarTvelos 

konstituciiT garantirebuli adamianis uflebaa, romelic ganmtkicebulia 36-e 

muxlSi.  

Tavis mxriv, qorwinebis sakiTxi dakonkretebuli da mowesrigebulia saqarTvelos 

samoqalaqo kodeqsiT (SemdgomSi - ssk). ssk-Si saqorwino xelSekruleba erTgvari 

novaciaa da masSi nawilobriv gaziarebulia dasavleTis qveynebis gamocdileba, ro-

gorc samoqalaqosamarTlebrivi garigebis erT-erT gavrcelebuli saxe.2 

dasavleTSi ar moiZebneba arc erTi ganviTarebuli qveyana, sadac meuRleTa qone-

brivi uflebebis mowesrigeba, garda kanoniT dadgenili wesisa, ar xdebodes saqorwi-

no xelSekrulebis dadebis gziT. ra Tqma unda, es instituti sxvadasxva qveyanaSi 

Taviseburi specifikurobiT xasiaTdeba, magram arsi yvelgan erTia: meuRleebs eZlevaT 

SesaZlebloba, saqorwino xelSekrulebis safuZvelze gansazRvron TavianTi qonebrivi 

uflebebi da movaleobebi.3  

1997 wels miRebulma samoqalaqo kodeqsma qarTul kanonmdeblobaSi ganamtkica 

saqorwino xelSekrulebis instituti. am institutis adgili samoqalaqo kodeqsis 

sistemaSi mniSvnelovan rols asrulebs saqorwino xelSekrulebis, rogorc saojaxo 

samarTleblivi institutis gansazRvrisaTvis. 

saqorwino xelSekruleba warmoadgens samoqalaqo garigebis saojaxo samarTleb-

livi xelSekrulebis saxes, romlis mxareebic arian dasaqorwinebeli pirebi an 

meuRleebi. saqarTvelos moqmedi samoqalaqo kodeqsis mixedviT, saqorwino xelSe-

krulebiT meuRleebs SeuZliaT gansazRvron da daareguliron mxolod qonebrivi 

xasiaTis urTierTobani, 4 rac Seesabameba saxelSekrulebo samarTlis moqmed princi-

pebs. 

saqorwino xelSekrulebis mimarT gamoiyeneba is saerTo wesebi, romlebic saerToa 

yvela sxva garigebisaTvis, oRond im gansxvavebiT, rom specifiur pirobebs da daTq-

mebs saqorwino xelSekrulebis mimarT adgens samoqalaqo kodeqsSi arsebuli saqor-

wino xelSekrulebis institutSi Semavali normebi. 

                                                           
* samarTlis magistri (Tsu). 
1 saqarTvelos sakonstitucio sasamarTlos 2008 wlis 23 ivnisis #2/2/425 gadawyvetileba 

saqmeze saqarTvelos moqalaqe salome wereTeli-stivensi saqarTvelos parlamentis winaaRmdeg. 
2 magaliTad, germania, am germaniis samoqalaqo kodeqsis (SemdgomSi - gsk) 1408-e paragrafi, 

sadac TiTqmis arcerTi qorwineba ar formdeba ise, rom ar daidos mxareTa mier saqorwino 

xelSekruleba. 
3 Sead. aseve, gsk-is 1408-e muxlis pirveli abzaci, sadac miTiTebulia, rom meuRleebs ufleba 

aqvT, TavianTi samarTlebrivi (saqorwino) urTierToba saqorwino xelSekrulebis safuZvelze 

moawesrigon (”Die Ehegatten können ihre güterrechtlichen Verhältnisse durch Vertrag (Ehevertrag) regeln, 

insbesondere auch nach der Eingehung der Ehe den Güterstand aufheben oder ändern”). 
4 ix. saqarTvelo samoqalaqo kodeqsis 1172-e muxli. 
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pasuxobs ra drois moTxovnebs, saojaxo kanonmdeblobac iZulebulia, fexdafex 

ahyves qveynebSi arsebul ekonomikur realobas, mxedvelobaSi miiRos SeZlebuli fe-

nis kapitalis dacvis garantiebi.  

meuRleTa qonebrivi urTierTobis regulirebisas imperatiuli meTodebis gverdiT 

dispoziciuri normebi  Cndeba. maT Soris klasikur magaliTs saqorwino xelSekru-

lebis normebi warmoadgenen. 

saqorwino xelSekrulebis institutma mxareebs (rogorc dasaqorwinebel, ise 

qorwinebaSi myofT) misca saSualeba, Tavad airCion qonebrivi urTierTobis maTTvis 

sasurveli reJimi, rac momaval qorwinebaSi maTi qcevis orientiri iqneba rogorc 

erTad yofnis periodSi, ise ganqorwinebisas. saqarTveloSi ekonomikuri urTierTobe-

bis gaZlierebam da fizikuri pirebis mier kapitalis dagrovebam aqtualuri gaxada 

maTi SenaZenis dacvis berketebis SemoReba saojaxo urTierTobebSi, miuxedavad imisa, 

rom am yvelaze metad faqiz sferoSi ndobis koeficienti maqsimums aRwevs, qonebriv 

interesebze zrunva interessmoklebuli arasdros yofila da saqorwino xelSekru-

leba qonebrivi urTierTobebis mowesrigebis yvelaze civilur da samarTlebrivad 

daxvewil formas warmoadgens. 

 

1. saqorwino xelSekrulebis warmoSoba da ganviTareba 

 

saqorwino xelSekruleba samoqalaqo samarTlis erT-erTi uZvelesi samarTlebrivi 

institutia. igi saTaves jer kidev Cvens welTaRricxvamde ramdenime saukuniT adre 

iRebs. pirveli werilobiTi dokumentebi Zvel saberZneTSi, romsa da egvipteSi iqna 

aRmoCenili. im dros qali da mamakaci aformebdnen SeTanxmebas, romliTac adgendnen, 

rogorc maT Soris qonebriv urTierTobas, aseve, erToblivad SeZenili qonebis 

memkvidreobis sakiTxsac. aseTi ram saZraxisad an samarcxvinod ar iTvleboda da 

momavlis `dazRveva~ sakmaod gavrcelebuli iyo. 

mTel rig evropul qveynebSi saqorwino xelSekrulebis institutis aRdgena me-18 

saukunis dasasrulsa da me-19 saukunis dasawyisSi daiwyo. inglisSi, me-19 saukunis 

bolomde `saerTo samarTlis~ (common law) Sesabamisad, meuRleTa qoneba qmris 

sakuTrebad miiCneoda. is qonebac ki, romelsac coli qorwinebamde flobda, mainc 

qmris sakuTrebaSi gadadioda. 1882 wels inglisis parlamentma miiRo `gaTxovili 

qalebis qonebis Sesaxeb~ specilauri kanoni. kanonis Tanaxmad, gaTxovil qalebs 

miecaT ufleba, gaeformebinaT xelSekrulebebi qonebaze, memkvidreobiT gadaecaT igi 

da sxva. Ees iyo meuRle qalbatonebis qonebis kanonis ZaliT dacvis pirveli 

mcdeloba. sagulisxmoa is garemoeba, rom rogorc Zveli drois saqorwino 

xelSekrulebebis didi umravlesoba, ise dResdReobiT bevr qveyanaSi moqmedi 

samoqalaqo kanonmdebloba uSvebs SeTanxmebas meuRleTa qonebriv da pirad ufleba-

movaleobebze. 

1997 wels saqarTvelos parlamentis mier miRebulma axalma samoqalaqo kodeqsma 

gaiTvaliswina saqorwino xelSekrulebis instituti, Tumca iqve akrZala misi 

meSveobiT meuRleTa piradi uflebebis mowesrigeba. kerZod, 1179-e muxlSi 

Camowerilia is pirobebi, romelzec saqorwino xelSekrulebis dadeba dauSvebelia. 

aRniSnuli, bevri iuristis azriT, marTebuladaa gaTvaliswinebuli, radgan 

xelSekrulebis dadebisas meuRleebs eZlevaT SesaZlebloba, Secvalon 

kanonmdeblobiT gaTvaliswinebuli zogierTi norma da qonebrivi ufleba-movaleobebi 

moawesrigon xelSekrulebiT, xolo rac Seexeba pirad uflebebsa da movaleobebs, es 

ar SeiZleba xelSekrulebiT iyos gaTvaliswinebuli. igi meuRleebma TviTon, 

sakuTari Sexedulebisamebr unda gadawyviton.  
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meore mxriv, aRniSnuli ojaxis wevrTa interesebis dacviskenaa mimarTuli, 5 raTa 

xelSekrulebaSi ar Caidos punqti, romelic erT-erTi ojaxis wevris 

diskriminaciisken iqneba mimarTuli. 

saqorwino xelSekrulebis Taviseburebas misi kompleqsuri xasiaTi gansazRvravs, 

is SeiZleba Seicavdes ara mxolod meuRleTa qonebis samarTlebrivi reJimis 

Semcvlel samarTlebriv normebs, aramed Seswevs unari, moawesrigos meuRleTa mier 

erTmaneTis rCenis sakiTxebic. saqorwino xelSekrulebis iuridiuli bunebis analizi 

saSualebas gvaZlevs davaskvnaT, rom saojaxo urTierTobis samarTlebrivi regulire-

bisas yvelaze metad dispoziciuri sawyisi vlindeba.6 

saintereso mosazreba aqvs warmodgenili i. funks, romelic Tavis naSromSi sa-

qorwino xelSekrulebis iuridiuli bunebis araerTgvarovnebaze saubrobs da romlis 

mixedviTac, `igi warmoadgens sakmaod rTul samarTlebriv Semadgenlobas Tavis TavSi, 

moicavs ra sxvadasxva samarTlebrivi institutis niSnebs~.7 saqorwino xelSekruleba 

SeiZleba Seicavdes pirobebs, romelic Zalian hgavs Cuqebis, gacvlis, Txovebis, qi-

ravnobis urTierTobebs. 

A  

2. samarTlebrivi doqtrinebi qorwinebis Sesaxeb 

 

ssk-is 1106-e muxlis Tanaxmad, qorwineba aris ojaxis Seqmnis mizniT qalisa da 

mamakacis nebayofilobiTi kavSiri. qorwinebis cneba ramdenime pirobas moicavs: samo-

qalaqo kodeqsiT qorwineba warmoadgens qalisa da mamakacis iseT nebayofilobiT kav-

Sirs, romlis pirdapiri mizania ojaxis Seqmna. sxva saxis nebayofilobiTi kavSiri ar 

warmoadgens qorwinebas, am kodeqsidan gamomdinare, arsebuli pirobebis Sesabamisad. 

qorwineba umetes SemTxvevaSi ojaxis Sesaqmnelad mimarTuli qalisa da mamakacis 

uerTierTpativiscemasa da siyvarulzea damyarebuli, rac, moraluri gagebiT, maTi 

urTierTobis umaRlesi formaa. 8 magram mxolod grZnoba samarTlebriv urTierTobas 

ver warmoSobs. qorwineba, upirveles yovlisa, qalisa da mamakacis samarTlebrivi 

kavSiria.9 

nebis Tavisufali gamovlineba qorwinebis ZiriTadi pirobaa. raime saxis iZuleba 

am mxriv, registrirebuli qorwinebis baTilobis safuZvelia.  

samoqalaqo kanonmdeblobiT qorwinebisaTvis aucilebelia saqorwino asaki (saqor-

wino asakad dawesebulia Tvrameti weli. gamonaklis SemTxvevaSi - mSoblebis an sxva 

kanonieri warmomadgenlebis winaswari werilobiTi TanxmobiT. Tanxmobaze uaris 

SemTxvevaSi pativsadebi mizezis arsebobisas dasaqorwinebel pirTa gancxadebis safuZ-

velze Tanxmoba SeiZleba gasces sasamarTlom) da dasaqorwinebel pirTa Tanxmoba.  

saojaxo urTierTobebSi meuRleebi sargebloben Tanabari qonebrivi uflebebiT da 

ekisrebaT Tanabari movaleoba. daqorwinebisas da Semdgom saojaxo urTierTobebSi 

dauSvebelia am uflebaTa pirdapiri an/da arapirdapiri SezRudva. pirdapiri da ara-

pirdapiri upiratesobis miniWeba warmoSobis, socialuri da qonebrivi mdgomareobis, 

rasobrivi da erovnuli kuTvnilebis, sqesis, ganaTlebis, enis, religiisadmi damoki-

debulebis, saqmianobis saxeobisa da xasiaTis, sacxovrebeli adgilisa da sxva gare-

                                                           
5 saqarTvelos samoqalaqo kodeqsis komentari, wigni V, l. Wanturias redaqtorobiT, Tbili-

si, 2000, 139. 
6kartozia m.‚ saqorwino xelSekruleba, rogorc samoqalaqo-samarTlebrivi garigeba, Jurnali 

samarTali, #6-7, 2003, 32. 
7 Функ Я.И., Брачный Договор, Москва, 2003, 35. 
8 Sengelia r., Sengelia e., saojaxo samarTali, Tbilisi, 2009, 59. 
9 iqve. 61. 
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moebaTa gamo. saqorwino xelSekrulebis arsi ganixileba gansxvavebulad sxvadasxva 

avtorebis mier. aseTi damokidebulebis istoria dakavSirebulia sxvadasxva azris 

arsebobasTan ara marto meuRleTa sakuTrebaSi arsebuli qonebis marTvis sxvadasxva 

reJimebze, aramed Tavad qorwinebis arsis Sesaxeb doqtrinebze.  

Aarsebobs sami sxvadasxva mosazreba qorwinebis Sesaxeb, kerZod:  a) qorwineba 

rogorc statusi; Bb) qorwineba rogorc xelSekruleba (SeTanxmeba) da g) qorwineba 

rogorc partnioroba.10 

yvelaze gavrcelebuli doqtrina qorwinebaze aris qorwineba rogorc xelSekru-

leba (SeTanxmeba), romelic agebulia saxelmwifos mier misdami wayenebul 

moTxovnebze, romlebic Seexeba qorwinebis dadebas, misi meuRleTa mier ganqorwinebis 

SemTxvevaSi zaralis anzRaurebis miRebis SesaZleblobas, e.i. moTxovnebs, romlebsac 

kanonmdebeli awesebs xelSekrulebaTaTvis. yvela aseTi moTxovna iZleva imis Tqmis 

saSualebas, rom igi ufro xSirad meuRleTa Soris qonebis gankargvis Sesaxeb 

SeTanxmebebis mimarT gamoiyeneba.  

Semdegi koncefciis arsi mdgomareobs imaSi, rom adamianebis neba, romlebic 

daqorwinebas gegmaven, mimarTulia rogorc samarTlebrivi ise arasamarTlebrivi 

miznis miRwevisaken. upirveles yovlisa, isini miiswrafian sazogadoebisa da 

samarTlis TvalSi kanonieri meuRleebis statusis mopovebisken.Kkanonier colqmrobas 

mohyveba valdebulebebis SeZena. daqorwinebisas isini acxadeben Tanxmobas 

Tanacxovrebaze, romlis udidesi nawili iyo imperatiulad gadawyvetili kanonis 

mier ukve didi xnis winaT. aqedan gamomdinare, qorwinebis samarTlebrivi mxare ar 

gvaZlevs uflebas, vilaparakoT masze rogorc SeTanxmebaze. aucilebelia, 

erTmaneTisgan gavarCioT qorwineba da is samarTlebrivi Sedegebi, romlebic mas 

mohyveba. qorwineba aris is aucilebeli statusi, romlis Sedegad qorwinebaSi 

myofni iZenen valdebulebebsa da uflebebs. yovelive amis Sedegad maT SeuZliaT am 

uflebebis da valdebulebebis gankargva. mxolod saxelmwifos mier qorwinebis 

damowmebisas CaiTvleba wyvili daqorwinebulad da mxolod saxelmwifos mier 

ganqorwinebis registraciis Semdeg _ ganqorwinebulebad. 

yovelive zemoT aRniSnulidan gamomdinare, SeiZleba imis Tqma, rom yvelaze axlos 

qorwinebis cnebasaTan dgas koncefcia, romlis Tanaxmad, qorwineba aris statusi. 

saqorwino xelSekruleba aris specifikuri saxe xelSekrulebisa, romelic, rogorc 

minimumi, meuRleTa qonebriv urTierTobaTa ganawilebas aregulirebs. 

saqorwino xelSekrulebas, rogorc samoqlaqosamarTlebriv SeTanxmebas, gaaCnia 

rogorc saerTo ise specifikuri niSnebi. saerTo niSan-Tvisebebs ganekuTvneba mtkiced 

gansazRvruli subieqtebi, kerZod, aseTi xelSekrulebis monawileebi SeiZleba iyvnen 

mxolod daqorwinebulebi an pirebi, romlebic apireben daqorwinebas. pirvel 

SemTxvevaSi, eseni arian moqalaqeebi, romlebic imyofebian registrirebul 

qorwinebaSi, xolo meoreSi ki - sakamaTo sakiTxia, Tu ra momentidanASeiZleba 

moqalaqeebi moeqcnen am regulaciaSi, radgan kanonSi es konkretulad ar aris 

gansazRvruli. 

faqtiur meuRleebs rac SeexebaT, anu saqorwino xelSekrulebis subieqtebad 

cnobas, es faqtobrivad SeuZlebelia, Tumca faqtiur meuRleebs SeuZliaT gaaformon 

xelSekruleba qonebaze saerTo an wilobrivi sakuTrebis Sesaxeb, agreTve, erTmaneTis 

mimarT valdebulebebze, magram es ar iqneba saqorwino xelSekruleba sruli gagebiT.  

 

                                                           
10  Гражданское и торговое право капиталистических государств, Отв. ред. Е. Васильев, Москва, 

1993, 517. 
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2.1 saqorwino xelSekrulebis arasamarTlebrivi aspeqtebi 

 

qorwinebis Semdeg TiTqmis yvela ojaxisaTvis aris damaxasiaTebeli garkveuli 

problemebi da arc Tu ise iSviaTad saqme imdenad rTuldeba, rom meuRleebi 

ganqorwinebazec ki Tanaxmani arian, magram es ar aris Tanacxovrebis Sedegad 

warmoSobili problemebis dasasruli, aramed dasawyisia, radgan zustad am dros 

Tavs iCens problema, Tu vis darCeba bina manqana, bavSvi da a.S.  

msgavsi situacia yvelasTvis cnobilia, magram arsebobs sakmaod kargi xerxi am 

situaciisagan Tavis dasaRwevad. es aris e.w. saqorwino xelSekruleba. zogierTi aseT 

xelSekrulebas aRiqvams rogorc aucilebel wesebs, romelic gansazRvravs, Tu 

rogor unda icxovron qorwinebis ganmavlobaSi: vin rodis unda gamogavos oTaxi, ra 

dros mividnen saxlSi, ramdenad xSirad unda ganaxorcielon meuRleTa movaleobebi 

da a.S. es ase araa. saqorwino xelSekruleba gansazRvravs, Tu ra SemTxvevaSi 

SeuZliaT meuRleebs ganqorwineba da vis ra darCeba ganqorwinebis Semdeg. Tu 

daqorwinebulebma winaswar ician, vin ras dakargavs ganqorwinebis SemTxvevaSi, maSin 

isini Seecdebian, Tavidan aicilon ganqorwinebis gamomwvevi Sedegebi. 

raoden samwuxaroc ar unda iyos saqarTvelos samoqalaqo kodeqsSi saqorwino 

xelSekrulebis momwesrigebeli normebis msgavsad gamouyenebad normebia. 

saqarTvelos samoqalaqo kodeqsiT gaTvaliswinebuli saqorwino xelSekruleba, 

Tavisi dasavluri analogis msgavsad, mosaxleobis umravlesobaSi popularobiT ar 

sargeblobs, amitomac SesaZlebelia igi arc iqnes da verc iqnes gamoyenebuli 

mravali dasaqorwinebeli wyvilis mier qonebrivi mowesrigebis saxiT. amis dasturad 

gvevlineba dasavluri qveynebis gamocdileba, sadac mas iyenebs moqalaqeebis mxolod 

5%.  

saqorwino xelSekrulebis dadebaze gadawyvetilebis miRebamde gasarkvevia, 

ramdenad Seesabameba misi dadeba dasaqorwinebeli wyvilis interesebs. 

 ucxoeTSi Catarebul sociologiur gamokvlevas Tu mivmarTavT, aRmovaCenT, rom 

saqorwino xelSekruleba ZiriTadad or SemTxvevaSi ideba, esenia: 

a) saqorwino xelSekruleba im pirebs Soris, romelTac sakmaod didi kapitali an 

didi memkvidreoba gaaCniaT da ar surT, rom es yvelaferi ganqorwinebisas dakargon, 

an gayon. 

b) saqorwino xelSekruleba iseT pirebs Soris, romlebic meored qorwindebian da 

romlebmac pirvel qorwinebaSi ganicades `sakuTrebiTi kraxi~.  

garda aRniSnuli kategoriebisa, saqorwino xelSekrulebis dadeba sasurveli 

iqneba wyvilebisTvis, romelTa Soris didi asakobrivi zRvaria da aqedan erT-erTs 

gaaCnia qoneba; agreTve, maT Soris, romlebsac hyavT Svilebi wina qorwinebidan da 

romelTa qonebrivi interesebi ar unda iyos dakninebuli mSoblis xelmeored 

qorwinebis gamo. 

aRniSnuli xelSekrulebis mizani qorwinebis gamyarebaa. igi icavs daqorwinebul 

wyvils dafiqrdes manam, sanam, ganqorwinebisken gadadgamdes nabijs. aseTi saxis 

xelSekruleba, SeiZleba iTqvas, zedgamoWrilia qarTvelebisaTvis, raTa erTi patara 

Secdomis gamo ojaxi ar daingres, rac Zalian xSiria Cvens qveyanaSi. 

saqorwino xelSekrulebis dadebisas aris imis saSiSroeba, rom erT-erTma meuR-

lem xelSekruleba meores sazianod gamoiyenos. aRniSnuli ki ukve eTikis normebis 

dasaregulirebelia. 

Tu erT-erTi meuRlis survili xelSekrulebis dadebisa aris ara qonebrivi 

davebis Tavidan acileba, aramed meore mxaris qonebis misakuTreba, maSin es 

ewinaaRmdegeba saqorwino xelSekrulebis mizans, moawesrigos qonebrivi 
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urTierTobebi meuRleebs Soris qorwinebis an ganaqorwinebis SemTxvevaSi. Tu 

xelSekrulebis dadebis iniciatorad gamodis erTi mxare, maSin meore mxaris 

Tanxmoba xelSekrulebis dadebaze unda iyos namdvili. 

xelSekruleba ar SeiZleba iyos erTaderTi an dominirebuli safuZveli 

qorwinebisa. dauSvebelia, rom qonebrivma interesma daikavos qorwinebis emociur da 

ndobiT mxaresTan SedarebiT dominirebuli mdgomareoba. saqorwino xelSekruleba 

arsebobs qorwinebisTvis da ara piriqiT, winaaRmdeg SemTxvevaSi es mniSvnelovnad 

daazianebs qorwinebis instituts. 

 

2.2 saqorwino xelSekrulebis samarTlebrivi aspeqtebi 

 

saqorwino xelSekrulebis Tavisebureba damokidebulia mis Sinaarsze. igi 

ganisazRvreba saerTo wesiT, saqarTvelos samoqalaqo kodeqsis 1175-e muxlis 

Tanaxmad meuRleebi uflebamosilebi arian: 

 saqorwino xelSekruleba dadon rogorc ukve arsebul, ise momavalSi 

SeZenil qonebaze. 

 saqorwino xelSekrulebiT meuRleebs SeuZliaT Secvalon meuRleTa saerTo 

interesebisaTvis dadgenili wesi. 

 meuRleebs SeuZliaT gaaerTianon mTeli TavianTi qoneba, romelSic Cairicxeba 

qorwinebis ganmavlobaSi SeZenili qonebac anda mTlianad, an nawilobriv Tqvan 

uari amgvar gaerTianebaze da daadginon TiToeulis wilobrivi an 

gancalkevebuli sakuTreba qonebaze. aRniSnuls iziarebs saqarTvelos saerTo 

sasamarTloebis praqtikac, romlis mixedviTac, Tu saqorwino 

xelSekrulebaSi konkretul qonebaze erT-erTi meuRlis sakuTrebis uflebaa 

aRiarebuli, maSin es qoneba ar warmoadgens meuRleTa TanasakuTrebas.11  

aRsaniSnavia is faqti, rom saqorwino xelSekrulebiT ar SeiZleba 

gaTvaliswinebul iqnes meuRleTa Soris piradi urTierTobebis mowesrigeba. kerZod, 

im urTierTobebSi, romlebic zneobis normebs ganekuTvneba, samarTlebrivi Careva 

SeuZlebelia.12 

xelSekruleba SeiZleba iTvaliswinebdes meuRleTa SemosavlebSi monawileobis 

SesaZleblobas. magaliTad, qmari xelSekrulebiT iRebs valdebulebas, samewarmeo 

saqmianobidan gadasces cols naxevari, xolo coli ki qmris mimarT iRebs 

valdebulebas Tavis mier miRebuli dividendebis qmrisTvis gadacemis Sesaxeb. 

xelSekrulebis SinaarsSi SeiZleba, agreTve, gaTvaliswinebul iqnes ojaxis mier 

gaweul xarjebSi meuRleTaA monawileobis wesi da pirobebic.13 

saqorwino xelSekrulebiT, agreTve, SesaZlebelia gaTvaliswinebuli iyos mxareTa 

uflebebi da movaleobebi urTierTrCenis Sesaxeb, rac, rogorc wesi, ufro farToa, 

vidre saalimento valdebuleba. aseT dros pirs SeiZleba arc esaWiroebodes daxma-

reba, magram aRniSnuli mxareebs Soris SeTanxmebiT iyos gansazRvruli. 

                                                           
11 ix. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2012 wlis 23 Teber-

vlis #as-1659-1647-2011 ganCineba. 
12 aq ar igulisxmeba ssk-is 54-e muxliT mowesrigebuli sfero, romelic marTlsawinaaRmdego 

da amoralur garigebebis samarTlebriv bunebas awesrigebs. 
13  saqarTvelos samoqalaqo kodeqsis komentari wigni V xelSekrulebaSi mxareebma SeiZleba 

gaiTvaliswinon is qonebac, rac TiToeul maTgans gadaecema ganqorwinebis SemTxvevaSi, 

miuxedavad am qonebaSi TanasakuTrebis reJimis arsebobisa. 
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saqorwino xelSekruleba sruliad damokidebulia mxareTa neba-survilze, Tu ar 

CavTvliT mcireoden danawesebs, rac ssk-iTaa gansazRvruli, Tumca isini, Cveni 

azriT, orientirad SeiZleba gamoadges TiToeul wyvils, romelmac gadawyvita 

aRniSnuli xelSekrulebis dadeba. meuRleebs SeuZliaT xelSekrulebiT 

gaiTvaliswinon uflebebisa da movaleobebis SemzRudveli normebic. am sakiTxis 

arCevasa da Sinaarsis gansazRvraSic isini Tavisufali arian, vinaidan maT saerTo 

safuZvlebs gansazRvravs kanoni, maTi konkretuli realizacia ki meuRleebzea 

damokidebuli. saqorwino xelSekrulebas da masSi asrebul samarTalmdgomareobebs, 

romlis mixedviTac, gansazRvrulia (SesaZlo) kreditorTan urTierTobis sakiTxebi. 

amdenad, movale-meuRle valdebuli iqneba, daakmayofilos kreditoris moTxovna, e.i. 

miuxedavad imisa, rom SesaZloa, Secvlili iyos movale-meuRlis materialuri mdgo-

mareoba (magaliTad: movale-meuRlis qoneba gadavida meore meuRlis sakuTrebaSi an 

gadaiqca meuRleTa TanasakuTrebad, an Semcirda movale-meuRlis wili meuRleTa 

saerTo sakuTrebaSi da sxva…). Tu ar arsebobs dadastureba imisa, rom kreditori-

saTvis cnobili iyo xelSekrulebis teqstSi ganxorcielebuli cvlilebebi, movale-

meuRle valdebulia, daakmayofilos kreditor(eb)is moTxovna. 

kanonmdeblis pozicia am sakiTxTan mimarTebiT aris swori da gamarTlebuli, 

Tundac imitom, rom: pirveli - meuRle valdebulia, Seatyobinos Tavis kreditors 

saqorwino xelSekrulebis dadebis, Secvlis an Sewyvetis Sesaxeb; meore - Setyobine-

ba kreditors SesaZleblobas aZlevs, droulad miiRos informacia movalis materia-

luri mdgomareobis Sesaxeb da, Sesabamisad, Tu igi gauaresda, miiRos aucilebeli 

zomebi Tavisi interesebis dasacavad. sruliad gasagebia, rom amgvari informaciis 

Semdeg, kreditori mosTxovs meuRleebs, ar Secvalon xelSekrulebiT gaTvaliswine-

buli pirobebi. aseve, bunebrivia, rom winaaRmdeg SemTxvevaSi, kreditori dauyonebliv 

moiTxovs, valdebul meuRlesa da mas (kreditors) Soris arsebuli xelSekrulebis 

moSlas da miyenebuli zianis anazRaurebas kanoniT gansazRvruli wesisa da xelSe-

krulebis pirobebis mixedviT. 

germaniis sasamarTlo praqtikiT saqorwino xelSekrulebis dadebis Tavisuflebas 

ori yvelaze ganvrcobili samarTlebrivi SezRudva gaaCnia: a) dasaSvebobis gan-

sazRvra da b) Sesrulebis gansazRvra. 14 pirveli piroba warmoadgens samarTlebrivi 

faqtoris gaTvaliswinebas, Tu ramdenad samarTlebrivad iqna dadebuli saqorwino 

xelSekruleba (asaki Tu sxv.), 15  xolo saqorwino xelSekrulebis Sesrulebis gan-

sazRvra gulisxmobs, Tu rogor asrulebs monawile kanonis farglebSi xelSekrule-

bis pirobebs.16  

saqorwino xelSekrulebis dispoziciur xasiaTs ewinaaRmdegeba zogierTi 

iuristis mosazreba imis Taobaze, rom misi dadeba savaldebuloa meuRleTaTvis. 

aRniSnuli ara mxolod ewinaaRmdegeba TviT xelSekrulebis bunebas, aramed azrs 

ukargavs samoqalaqo kodeqsis im normebs, romelic, meuRleTa Tanasworobis 

principidan gamomdinare, awesrigebs maT Soris qonebriv urTierTobebs. saqorwino 

xelSekrulebis dadeba mxolod da mxolod meuRleTa nebasurvilzea damokidebuli 

da kanoni aq imperatiul normaze saerTod ar saubrobs.17 

  

                                                           
14 ix.  Kropholler V. J., BGB, Studienkommentar, 8. Auflage, München, 2005, 819. 
15 iqve, 818. 
16 iqve, 819. 
17 Sead. saqarTvelos samoqalaqo kodeqsis komentari, wigni V, l. Wanturias redaqtorobiT, 

Tbilisi, 2000, 128. 
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3. saerTaSoriso samarTali saqorwino xelSekrulebasTan mimarTebiT 

3.1 saqorwino xelSekrulebis saerTaSorisosamarTlebrivi principebiT mowesrigeba 

 

saerTaSorisosamarTlebrivi mowesrigebis etapze gamoxmaureba pova saojaxo 

samarTalSi arsebuli koliziebis aRmofxvris survilma. 

saqorwino xelSekrulebas didi yuradReba saerTaSoriso samarTlebriv 

xelSekrulebebsa da konvenciebSi eTmoba. maTSi gamoxatul iqna xelSekrlebis 

ZiriTadi principebi, romlebzecaa agebuli saqorwino xelSekruleba. aRniSnuli 

normebi sxva qveynebis msgavsad kanonmdeblobiTaa aRiarebuli. saqorwino 

xelSekrulebis mravali elementi, romlebmac asaxva pova saerTaSorisosamarTlebriv 

aqtebSi, aseve iqna gamoyenebuli Cvens kanonmdeblobaSic. es dakavSirebulia ara 

marto imasTan, rom Cveni samarTlebrivi sistema saTaveSi ayenebs saerTaSoriso 

samarTlebriv aqtebs, aramed imasTanac, rom saqarTvelos kanonmdebloba miiswrafvis 

SesabamisobaSi movides Cveni kanonmdebloba saerTaSorisosamarTlebriv praqtikasTan. 

es ki ZiriTadad dakavSirebulia saerTo saxelmwifoebriv tendenciasTan _ 

materialur samarTlebrivi normebis unifikaciasTan saerTaSoriso kerZo 

samarTalTanTan mimarTebiT. 

yovel SemTxvevaSi, saerTaSoriso samarTlebrivi praqtika saojaxo urTierTobebis 

mowesrigebaSi, kerZod ki saqorwino xelSekrulebasTan mimarTebiT, warmoSobs sakmao 

interess da sasurvelia mas mieqces yuradReba. 

konvencia, romelic interess iCens saqorwino xelSekrulebis mimarT, miRebulia 

sakmaod didi xnis win, Tumca saerTaSoriso praqtikam aRniSnuli normatiuli 

aqtebis gamoyenebiT SeZlo sakmaod zustad enaxebin saqorwino xelSekrulebis buneba. 

1905 wlis 17 maiss haagaSi miRebul iqna erT-erTi pirveli konvencia, romelic 

iTvaliswinebs erT koliziur princips, romelic Seexeba saqorwino xelSekrulebas 

da gamoixateba imaSi, rom im meuRleebs Soris dadebuli saqorwino xelSekrulebis 

namdvilobis, romelTagan erT-erTi mxare aris sxva qveynis moqalaqe, 

xelSekrulebidan gamomdinare, samarTlebrivi Sedegebis mimarT gamoiyeneba im 

saxelmwifoSi arsebuli samarTlebrivi normebi, romlis moqalaqecaa qmari. 

Tumca koliziuri sakiTxis gadawyvetisas konvencia awesebs, rom saqorwino 

xelSekrulebis forma gansazRvruli iqneba im qveynis arsebuli kanoniT, sadac 

xelSekrulebas xeli moewera. 

1905 wlis konvencia saqorwino xelSekrulebasTan dakavSirebuli koliziuri 

sakiTxebis Sesaxeb, SeiZleba iTqvas, erT-erTi pirveli saerTaSoriso samarTlebrivi 

dokumenti iyo, romelmac yuradReba saqorwino xelSekrulebaze, rogorc 

samarTlebriv institutze gaamaxvila.  

meuRleTa qonebrivi urTierTobebis mowesrigebisaTvis konvenciis normebi 

gamoiyeneba maSinac, roca xelSekrulebaSi ar aris miTiTeba meuRleTa moqalaqeobaze 

an maT mudmiv sacxovrebel adgilze, an kanonze, romelic awesrigebs 

xelSekrulebasTan dakavSirebul urTierTobebs. 

1978 wlis konvenciis Tanaxmad, meuRleTa qonebrivi urTierTobebis regulireba 

xorcieldeba im qveynis kanonmdeblobiT, romelic airCies meuRleebma qorwinebis 

momentSi. amasTan xelSekruleba mxareebs aZlevs uflebas, saqorwino xelSekrulebaSi 

gaakeTon arCevani erT-erTi Semdegi kanonmdeblobis sasargeblod: 

 im qveynis kanonmdeblobaze, romlis moqalaqecaa erT-erTi meuRle; 

 im qveynis kanonmdeblobaze, romel qveyanaSic erT-erT meuRles 

daqorwinebisas gaaCnia mudmivi sacxovrebeli adgili; 
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 im qveynis kanonmdeblobaze, romelSic erT-erTma meuRlem pirvelad miiRo 

mudmivad cxovrebis ufleba. 

konvenciis Tanaxmad, meuRleTa mier daqorwinebisas arCeuli kanoni moawesrigebs 

yvela urTierTobas meuRleTa qonebasTan dakavSirebiT, Tumca meuRleTa mier kerZo 

sakuTrebis mTlianad an nawilobriv gankargvis SemTxvevaSi, am qonebaze moqmedebs im 

qveynis kanoni, romlis teritoriazec aRniSnuli  qoneba aris ganTavsebuli. 

konvencia, aseve, iTvaliswinebs xelSekrulebis dadebis SesaZleblobas ara marto 

daqorwinebis momentSi, aramed daqorwinebis Semdegac. aseT dros meuRleebs 

SeuZliaT, xelSekrulebis dadebis Semdeg maTi qonebrivi urTierToebebi moawesrigon 

imave an sxva qveynis kanonmdeblobiT. maT SeuZliaT airCion im qvynis kanonmdebloba, 

romlis moqalaqec aris erT-erTi meuRle, an im qveynis kanonmdebloba, sadac erT-

erT meuRles mopovebli aqvs mudmivad cxovrebis ufleba xelSekrulebis dadebis 

momentisaTvis. 

im SemTxvevaSi, Tu meuRleebma saqorwino xelSekrulebis dadebis dros ar 

gaakeTes arCevani kanonmdeblobaze, maSin konvenciis Tanaxmad, gamoyenebul iqneba im 

qveynis kanonmdebloba, romel qveyanaSic meuRleebs gaaCniaT mudmivi sacxovrebeli 

adgili qorwinebidan bolo aTi wlis ganmavlobaSi. sxva SemTxvevaSi prioriteti 

eniWeba im qveynis kanonmdeblobas, romlis moqalaqeebic arian xelSekrulebis 

mxareebi. 

1905 wlis konvenciisagan gansxvavebiT, romelic gansazRvravda, rom meuRleTa 

sakuTrebiT urTierTobebs awesrigebs maTive qveynebis kanonmdebloba, 1978 wlis 

konvencia meuRleebs aZlevs saSualebas, Tavad airCion kanonmdebloba maTi 

survilisamebr. 

im SemTxvevaSi, roca erT-erTi meuRle ucxoelia, Cndeba problemebi, romlebic 

qarTuli kanonmdeblobiT araa daregulirebuli. magaliTad, qorwinebis Semdeg 

romeli meuRlis qveynis kanonmdebloba moawesrigebs meuRleTa qonebriv 

urTierTobebs an vis darCeba qoneba ganqorwinebis Semdeg, agreTve, Tu qoneba 

imyofeba sazRvargareT, rogor gavrceldeba maTze meuRleTa qonebrivi interesebi.  

yovelive zemoT aRniSnuli sakiTxi saqarTvelos kanonmdeblobiT ar aris 

mowesrigebuli da, Sesabamisad, sakmaod didi muSaoba sWirdeba kanonmdebels 

aRniSnuli xarvezebis aRmosafxvrelad. zemoT moyvanili ramdenime konvencia da sxva 

mravali saerTaSoriso xelSekruleba safuZvlad unda daedos saqorwino 

xelSekrulebis ganviTarebas saqarTveloSi. unda iqnes ufro dawvrilebiT 

Seswavlili ucxoeTis praqtika aRniSnul sakiTxTan mimarTebiT, raTa SesaZlebeli 

gaxdes samarTlis am institutis danergva saqarTveloSi. 

 

3.2 saerTaSorisosamarTlebrivi danawesebis gamoyenebis praqtika 

 

saqorwino xelSekrulebis instituti bevri qveyanisTvisaa cnobili, Tumca 

mecnierTa da kanonmdebelTa Soris aris azrTa sxvadasxvaoba aseTi institutis 

arsebobis marTebulobaze. miuxedavad amisa, umravlesoba ixreba im azrisken, rom misi 

arseboba gamowveulia aucileblobiT, magram meoreni ar eTanxmebian am azrs imaze 

dayrdnobiT, rom es xels uSlis saojaxo samarTlis simkacres, romelic 

gankuTvnilia daicvas ojaxuri urTierTobebi qonebriv sakiTxebSic ki. am 

argumentebze dayrdnobiT SveicariaSi 1970 wels Seecadnen saqorwino 
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xelSekrulebis sistemis gauqmebas.18 dasavleT qveynebis kanomdebloba mraval saerTo 

normas Seicavs saqorwino xelSekrulebis regulirebasTan dakavSirebiT. am xelSe-

krulebis maregulirebeli normebi bevr yveyanaSi ZiriTadad ganTavsebulia samoqalqo 

kodeqsSi, yovelive es ki gamomdinareobs im doqtrinebidan, romlebic gansazRvravs 

saojaxo samarTlis adgils qveynis kanonmdeblobaSi. 

nawili qveynebisa (aSS, safrangeTi, germania) saqorwino xelSekrulebis 

mowesrigebisas upiratesobas aniWebs mis samarTlebriv mxares, meore nawili 

qveynebisa (avstria, Sveicaria) ki xelSekrulebis SeTanxmebiT nawils. 

erT-erTi Semdegi sakiTxi, dakavSirebuli saqorwino xelSekrulebasTan, aris 

xelSekrulebis dadebis maregulirebeli normebis arseboba kanonmdeblobaSi. 

saerTo am sakiTxTan mimarTebiT mravali qveynis kanonmdeblobaSi isaa, rom 

aucilebelia orive mxaris daswreba xelSekrulebis dadebisas. germaniis 

kanonmdebloba iTvaliswinebs, rom xelSekrulebis xelmowera orive mxare unda 

eswrebodes, ar unda iqnes daSvebuli xelSekrulebaze mxareebis mier xelis mowera 

sxvadasxva dros, Tundac kanonmdeblobiT gaTvaliswinebuli yvela sxva formaloba 

daculi iyos. 

safrangeTis samoqalaqo kodeqsic iTxovs orive mxaris daswrebas xelSekruule-

baze xelis mowerisas da amatebs, rom unda ikveTebodes orive mxaris survili 

xelSekrulebis dadebasTan dakavSirebiT xelis moweris momentSi. 

safrangeTis kanonmdebloba awesebs kidev erT imperatiul normas, romlis 

Tanaxmadac, Tu xelSekrulebis monawile mxare aris mewarme, man sajarod unda 

gamoaqveynos saqorwino xelSekrulebis Sinaarsi. aseve unda moiqces piri, romelic 

xelSekrulebis dadebis Semdeg gaxdeba mewarme. aseTi moqmedebis ganuxorcieleblobis 

SemTxvevaSi aRniSnuli piri daisjeba kanonis Sesabamisad. 

yovelive zemoT aRniSnuli ki gankuTvnilia saqorwino xelSekrulebis monawile 

mxaresTan erTad samewarmeo saqmianobaSi CarTuli mesame pirebis dasacavad. 

safrangeTis kanonmdebloba, aseve, icnobs meuRleTa individualuri sakuTrebis 

cnebas, romlis Tanaxmadac, TiToeuli meuRle inarCunebs uflebas, Tavisuflad 

isargeblos, gankargos da miiRos Semosavali qonebidan, romelic mas ekuTvnoda 

qorwinebamde. amasTan erTad, TiToeuli maTgani Tavad agebs pasuxs valebze, 

romlebic warmoiSva qorwinebamde an mis Semdeg. 

zemoT aRniSnulidan gamomdinare, naTlad Cans, rom safrangeTis samoqalaqo 

kodeqsi sxva qveynebis kanonmdeblobasTan SedarebiT ufro dawvrilebiT Seicavs 

saqorwino xelSekrulebis momwesrigebel normebs. 

miuxedavad aRniSnulisa, dResdReisobiT saqorwino xelSekruleba ufro metad 

ganviTarebulia dasavleT evropaSi, amerikasa da kanadaSi. aseTi popularoba gamoiwvia 

feministurma moZraobebma qalTa uflebebisaTvis, qalTa da mamakacTa Tanabaruflebia-

nobisaTvis.  

erT-erTi mniSvnelovani sakiTxi, agreTve, saqorwino xelSekrulebis Secvlis an 

Sewyvetis SesaZleblobaa.  

dasavleTis qveynebis kerZo samarTali am sakiTxTan mimarTebiT, aseve, msgavsia. 

saqorwino xelSekruleba SeiZleba Seicvalos an Sewydes orive mxaris TanxmobiT 

imave procedurebis dacviT, ra procedurebiTac iqna dadebuli Tavdapirveli 

                                                           
18  Рубанова А. А., Основные тенденции правового регулирования внутрисемейных отношений в 

капиталистических странах, Москва, 1980, 9. 
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xelSekruleba. miuxedavad am uflebisa, xSirad mxareebis mier konsesusi ar miiRweva, 

rac sasamarTloSi sarCelis Setanis winapiroba xdeba.19 

Tanamedrove sazRvargareTis kanonmdebloba dasaqorwinebel wyvils Tavazobs 

sxvadasxva saxis saqorwino xelSekrulebas. magaliTad, safrangeTSi arsebobs oTxi 

sxvadasxva saxis saqorwino xelSekruleba, romlis safuZvelzec: 

 meuRleTa qoneba iTvleba TanasakuTrebad; 

 TanasakuTreba vrceldeba mxolod moZrav qonebaze da, agreTve, qonebaze, 

romelsac SeiZenen meuRleebi qorwinebis Semdeg; 

 qonebaze vrceldeba sakuTrebis wilobrivi ganawileba; 

 ganqorwinebisas erT-erT meuRles eqneba ufleba, airCios qonebis nawili, 

romelzec mas eqneba sakuTrebis ufleba. 

zogierTi qveynis kanonmdeblobiT gansazRvrulia sxvadasxva varianti imisa, Tu 

rogor unda gamoiyenon meuRleebma saerTo sakuTrebaSi arsebuli qoneba. magaliTad, 

saqorwino xelSekrulebiT SeiZleba gansazRvruli iyos, rom meuRleebi erTad 

gankargaven momavalSi qonebas da erTad moaweren xels qonebis gankargvis 

xelSekrulebas. maT SeiZleba, agreTve, gansazRvron, rom endobian erTmaneTs da orive 

uflebamosilia, meores magivrad imoqmedos. aseve, maT SeuZliaT gansazRvron 

konkretuli nawili qonebisa, romlebsac isini gankargaven cal-calke an piriqiT - 

erTad. 

evropis mravali kanonmdebloba gansazRvravs, rom saqorwino xelSekrulebis 

dadeba ar unda aTavisuflebdes meuRleebs erTgulebis dacvis, bavSvebis movlisa da 

aRzrdis valdebulebisagan.20 

amerikaSi ganviTareba pova egreTwodebulma wina saqorwino xelSekrulebam, 

romelic SeiZleba Seicavdes nebismier SeTanxmebas momavali ojaxuri cxovrebis 

pirobebze. praqtikaSi xSirad gvxvdeba iseTi winasaqorwino xelSekrulebebi, 

romlebic Seicavs SeTanxmebas Svilebis movlisa da aRzrdis Sesaxeb. agreTve, 

dawvrilebiTi SeTanxmeba, Tu ra movaleobebi eqnebaT meuRleebs erTad Tanacxovrebis 

periodSi, magram, Tu saqme sasamarTlomde miva, sasamarTlos mier aseTi saxis 

SeTanxmeba mxedvelobaSi ar miiReba. saerTo wesis Tanaxmad, saqorwino xelSekruleba 

unda iyos gonivruli da samarTliani.21 

dasavleT qveynebSi saqorwino xelSekrulebis praqtikaSi danergvasTan 

dakavSirebiT pirvel xanebSi uaryofiTi damokidebuleba gamoxates iseTi qveynebis 

sasamarTloebma, sadac Semdeg gansakuTrebiT farTo gavrceleba pova (inglisi, amerika 

da a.S.). uaryofiTi iyo mosamarTleTa pirveli reaqciac, romlebic Tvlidnen, rom 

amgvari SeTanxmebebi provocirebas ukeTebda mxolod ganqorwinebas da dasaqorwinebel 

pirebs jer kidev daqorwinebamde ubiZgebda ganqorwinebisaken. droTa ganmavlobaSi 

sakiTxisadmi amgvarma midgomam transformacia ganicada da aRmoCnda, rom saqorwino 

xelSekruleba erT-erTi pirobaa meuRleTa Soris warmoSobili usiamovnebebis 

Tavidan asacileblad. es gansakuTrebiT amsubuqebs maT damokidebulebas 

ganqorwinebasTan dakavSirebul momabezrebel da xangrZliv sasamarTlo procesebis 

mimarT.22 

zemoT ganxilulidan kargad Cans, rom saqarTvelos samoqalaqo kodeqsSi 

arsebuli normebi saqorwino xelSekrulebis Sesaxeb, ar aris romelime erT-erTi 

                                                           
19 ix. magaliTad, germaniis sasamarTlo praqtika _ BGH Urteil vom 25.01.2012 – XII ZR 139/09. 
20 Хазова О. А., Брак и развод в зарубежном семейном праве, Москва, 1998, 28. 
21 Орлова Н. В., Брак и развод в США, Москва, 1978, 29. 
22 CikvaSvili S., saojaxo da memkvidreobiTi samarTali, Tbilisi, 2004, 112. 
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qveynis samarTlebriv modelze Seqmnili. aqedan gamomdinare, SesaZlebelia, sxvadasxva 

qveynis kanonmdeblobidan im normebis danergva saqarTveloSi, romelic ufro metad 

Seesabameba qarTul sinamdviles. 

 

4. saqorwino xelSekrulebis samarTlebrivi mowesrigeba saqarTveloSi 

4.1 saqorwino xelSekrulebis dadeba, forma, Sinaarsi, subieqtTa wre, 

xelSekrulebis ZalaSi Sesvla 

 

saqarTvelos samoqalaqo kodeqsis Tanaxmad, meuRleebs SeuZliaT dadon saqorwino 

xelSekruleba, romliTac ganisazRvreba maT Soris qonebrivi uflebebis warmoSobis, 

Secvlisa da Sewyvetis safuZvlebi. saqorwino xelSekrulebis dadebisas, upirveles 

yovlisa, gamoiyeneba kerZo samarTlis fuZemdebluri principi _ mxareTa kerZo 

avtonomia, romlis mixedviTac, samarTlebrivi urTierTobis monawileebs nebismieri 

aukrZalavi moqmedebis ufleba gaaCniaT.23 imis gaTvaliswinebiT, rom kerZo avtonomia 

piris mier garigebis dadebis SesaZleblobas ewodeba, 24  saqorwino xelSekrulebis 

dadebac am saSualebis gamoyenebas warmoadgens. 

saqarTvelos kanonmdeblobis Tanaxmad, saqorwino xelSekrulebis dadeba 

savaldebulo araa, misi dadeba damokidebulia meuRleTa survilze, magram Tu 

xelSekruleba daideba, igi meuRleTa Soris qonebrivi uflebebisa da movaleobebis 

ganawilebis samarTlebrivi safuZvlis xasiaTs iZens da unda pasuxobdes nebismieri 

xelSekrulebisaTvis kanoniT wayenebul zogad moTxovnebs.25 

saqorwino xelSekrulebis subieqtebi SeiZleba iyvnen mxolod daqorwinebulebi, 

misi dadeba dakavSirebulia qorwinebis registraciasTan. SezRudul qmedunarian pirs 

ar SeuZlia saqorwino xelSekrulebis dadeba qorwinebis registraciamde kanonieri 

warmomadgenlis Tanxmobis an sasamarTlos nebarTvis gareSe. qorwinebis registraciis 

Semdeg arasrulwlovani piri xdeba sruli qmedunariani da aqedan gamomdinare, mas 

Tavisi survilisamebr SeuZlia saqorwino xelSekrulebis dadeba. 

ssk-is 1174-e muxlis Tanaxmad, saqorwino xelSekruleba ideba werilobiT da igi 

unda dadasturdes sanotaro wesiT. aqedan gamomdinare, sanotaro wesis daucvelad 

dadebuli saqorwino xelSekruleba ar warmoSobs samarTlebriv Sedegebs, Sesabamisad, 

igi baTilobis safuZvelia.  

qarTuli kanonmdebloba iTvaliswinebs saqorwino xelSekrulebis dadasturebas 

sanotaro wesiT da ara damowmebas, rogorc es gansazRvrulia, magaliTad, 

safrangeTis kanonmdeblobiT. sanotaro dadastureba sanotaro damowmebisagan imiT 

gansxvavdeba, rom am dros xdeba xelSekrulebis mxareTa xelmoweris namdvilobis 

dadastureba da ara xelSekrulebis Sinaarsis kanonierebis Semowmeba.26  

yovelive zemoaRniSnulidan ki SeiZleba im daskvnis gakeTeba, rom meuRleebi ar 

arian SezRudulebi xelSekrulebis raime standartebiT da misi Sinaarsi meuRleTa 

neba-survilzea damokidebuli. xelSekrulebis Sinaarsze ufro dawvrilebiT qvemoT 

visaubrebT. ssk-is 1173-e muxlis Tanaxmad, saqorwino xelSekruleba SeiZleba daidos 

rogorc qorwinebis registraciamde, ise registraciis Semdeg nebismier dros. 

                                                           
23 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 90. 
24

 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 90. ix. citireba: 

Larenz/Wolf, Allgeminer Teil des bürgerlichen Rechts, § 2 I 3 Rn. 17. 
25 Sengelia r., Sengelia e., saojaxo samarTali, Tbilisi, 2009, 119. 
26 Wanturia l., Sesavali saqarTvelos samoqalaqo samarTlis zogad nawilSi, Tbilisi, 1997, 

352. 
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saqorwino xelSekruleba, romelic daido qorwinebamde, ZalaSi Sedis qorwinebis 

registraciidan. 

pirvel SemTxvevaSi mxareebs Soris unda ganawildes qonebrivi ufleba-movaleobebi 

erTad cxovrebis periodisaTvis da ganqorwinebis SemTxvevaSic ki. meore SemTxvevaSi 

meuRleebs SeuZliaT qorwinebis periodSi xelSekrulebis dadebamde SeZenili qonebis 

samarTlebrivi reJimi Secvalon da Tanac momavali periodisaTvis, TavianTi 

interesebis Sesabamisad, gainawilon qonebrivi ufleba-movaleobebi. 

saqorwino xelSekruleba, dadebuli qorwinebis registraciamde, ZalaSi Sedis 

qorwinebis registraciis Semdeg, Tumca saqorwino xelSekruleba SeiZleba Sevides 

ZalaSi misi xelmoweris momentidan, anu xelSekrulebis notarialurad dadasturebis 

momentidan. amave dros xelSekrulebiT SeiZleba ganisazRvros xelSekrulebis ZalaSi 

Sesvlis vada, romelic momavalSi raime movlenis dadgomasTan an movlenis 

daudgomlobasTanaa damokidebulia. im SemTxvevaSi, roca qorwinebis registraciamde 

daideba saqorwino xelSekrleba, xolo qorwineba ar Sedgeba, xelSekrulebac 

gauqmebulad iTvleba. 

Tumca aRniSnuls ar eTanxmeba mecnierTa nawili, maTi azriT xelSekrlebis 

gauqmeba ar Seesabameba mis Sinaarss. umjobesi iqneboda, aseTi xelSekruleba 

gadadebis pirobiT dadebul garigebad CaTvliliyo, radgan masSi gaTvaliswinebuli 

uflebebisa da movaleobebis warmoSoba damokidebulia momaval movlenaze 

(daqorwinebaze) da garigebiT gaTvaliswinebuli Sedegi dadgeba mxolod qorwinebis 

registraciiT.27  

 

4.2 saqorwino xelSekrulebis Secvla, Sewyveta da baTilad cnoba 

 

saqarTvelos samoqalaqo kodeqsis Tanaxmad, saqorwino xelSekruleba SeiZleba 

Seicvalos an Sewydes nebismier dros meuRleTa urTierTSeTanxmebiT. kanonmdebeli 

krZalavs xelSekrulebis Sewyvetas mxaris calmxrivi nebis gamovlinebiT. 

saqorwino xelSekrulebis Sewyvetis erT-erTi mTavari mizezi ganqorwinebaa, 

Tumca SesaZlebelia, xelSekrulebiT gaTvaliswinebuli iyos garkveuli 

valdebulebebi, romlebic ganqorwinebis SemTxvevaSic ZalaSi rCeba, magaliTad, 

mkurnalobis xarjebSi monawileoba. im SemTxvevaSi, roca xelSekruleba garkveuli 

vadiTaa dadebuli, am vadis gasvlis Semdeg xelSekruleba Sewydeba, Tumca mxareebi 

ar izRudebian kanonmdeblis mier axali xelSekrulebis dadebiT, es maT survilzea 

damokidebuli.  

kanonmdebeli iTvaliswinebs xelSekrulebiT gaTvaliswinebuli pirobebis nawils, 

romlis Secvlac akrZalulia. kerZod, saqorwino xelSekrulebiT ar SeiZleba 

meuRleTa surviliT Seicvalos urTierTrCenis movaleoba, radgan mis Secvlas 

yovelTvis SeiZleba mohyves erT-erTi meuRlis an orives materialuri mdgomareobis 

gauareseba; ar SeiZleba SeTanxmeba imaze, rom Svilebi mxolod erT-erTma meuRlem 

aRzardos an Seinaxos, xolo meore mTliand gaTavisufldes aRniSnuli 

valdebulebebisagan; ar SeiZleba xelSekrulebiT Seicvalos saalimento 

valdebulebisagan gaTavisuflebis pirobebic. 

saqorwino xelSekrulebiT ar SeiZleba Seicvalos mxareTa Soris davis 

SemTxvevaSi sasamarTlosadmi mimarTvis ufleba, radgan es ewinaaRmdegeba adamianis 

uflebaTa Sesaxeb konstituciur uflebebsa da debulebebs.  

                                                           
27 iqve, 403. 
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saqorwino xelSekrulebis baTilad cnoba dasaSvebia im safuZvlebiTA da im wesiT, 

ra safuZvliTac da wesiTac xdeba garigebis baTilad cnoba. rac Seexeba 

xelSekrulebs baTilad cnobas, es im SemTxvevaSi xdeba, roca saqorwino 

xelSekruleba mTliand agebulia iseT pirobebze, rac mZime mdgomareobaSi ayenebs 

erT-erT meuRles, igi baTilobis safuZvelia. sanotaro wesis daucvelad dadebuli 

saqorwino xelSekruleba ar warmoSobs samarTlebriv Sedegebs da igi baTilobis 

safuZvelia.  

saqorwino xelSekruleba ise, rogorc nebismieri garigeba, SesaZlebelia, 

sasamarTlo wesiT cnobil iqnes baTilad. 

saqorwino xelSekruleba SeiZleba cnobil iqnes arara garigebad, Tu misi 

Sinaarsi ewinaaRmdegeba kanons da Tu is ewinaaRmdegeba sazogadoebaSi miRebuli 

zneobisa da marTlwesrigis normebs. TvalTmaqcuri xelSekrulebebi ideba mxolod 

mosaCveneblad da ara imisTvis, rom man gamoiwvios samarTlebrivi Sedegebi, aramed 

raTa vinme iqnes motyuebuli. kreditoris mier aseTi xelSekrulebis baTilad cnobis 

moTxovna sasamarTlo wesiT dakmayofilebuli iqneba sasamarTlos mier, Tu 

kreditori SeZlebs damtkicebas, rom saqorwino xelSekrulebiT mxareebs sxva 

garigebis dafarva surdaT. aseTi garigeba TvalTmaqcuri garigebaa da igi kanonis 

gverdis avliT dadebul garigebad miiCneva.28  

 

daskvna 

 

kerZo sakuTrebiTi sabazro urTierTobebisaTvis meurneobisTvis damaxasiaTebelma 

principebma dRis wesrigSi daayena meuRleTa tradiciuli qonebrivi urTierTobebis 

axleburad gaazrebis aucilebloba. kanonis mixedviT, meuRleebs SeuZliaT dadon 

saqorwino xelSekruleba, romliTac ganisazRvreba maT Soris qonebrivi urTierTobe-

bis warmoSobis, Secvlisa da Sewyvetis safuZvlebi.  

saqorwino xelSekrulebis dadeba savaldebulo ar aris, is meuRleTa survilzea 

damokidebuli, magram, Tu xelSekruleba daideba, is meuRleTa Soris qonebrivi uf-

lebebisa da movaleobebis ganawilebis samarTlebriv safuZvlze xdeba da unda pasux-

obdes nebismieri xelSekrulebisTvis kanoniT wayenebul zogad moTxovnas.29 saqorwi-

no xelSekrulebiT SeiZleba gansazRvruli iyos meuRleTa qonebrivi uflebebi da 

movaleobebi rogorc qorwinebis ganmavlobaSi, ise ganqorwinebis SemTxvevaSi. meuR-

leebs SeuZliaT, ar dadon saqorwino xelSekruleba. aseT SemTxvevaSi maTi qonebrivi 

urTierTobebi mowesrigdeba kanonis moTxovnaTa mixedviT. saqorwino xelSekrulebiT 

ar SeiZleba gaTvaliswinebuli iyos meuRleTa Soris piradi urTierTobebis mowesri-

geba. 

garkveuli mizezebis gamo mxolod 5% adamianebisa, romlebic qorwindebian, 

saqorwino xelSekrulebas aformeben meored daqorwinebis SemTxvevaSi. is, rom 

saqarTveloSi saqorwino xelSekrulebis dadeba arc Tu ise xSirad xdeba, amas 

mowmobs ssip - saqarTvelos notariusTa palatis monacemebi, romlis mixedviTac, 

saqarTveloSi 2009 wels sul 15 saqorwino xelSekrulebaa saqarTvelos 

notariusTa mier dadsturebuli, xolo 2010 wels - 7.30 

                                                           
28 Wanturia l., samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 361-362. 
29 Sead. saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis 2010 wlis 24 maisis 

#ას-334-311-2010 ganCineba (aRwerilobiTi nawili). 
30 <http://www.opendata.ge/userfiles/files/notariustapalata_qortsineba0001.pdf > [06.07.2014]. 

http://www.opendata.ge/userfiles/files/notariustapalata_qortsineba0001.pdf
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miuxedavad imisa, rom sxva qveynebTan SedarebiT, Cveni azriT, igi ar aris 

saqarTveloSi aqtualuri, ar Rirs momavlis aseT dazRvevaze uaris Tqma. 

ra Tqma unda, Tanamedrove adamianma unda icodes sakuTari samoqalaqo, ekonomiuri 

da saxelSekrulebo uflebebi. yvela aRniSnul uflebebs Cven viyenebT sakmaod 

iSviaTad da konkretul SemTxvevebSi, im dros, roca ojaxuri cxovreba mudmiv 

gavlenas axdens Cveni cxovrebis garkveul mimarTulebebze. aqedan gamomdinare, 

saojaxo samarTlis codna aucilebelia ara marto adamianebisTvis, romlebic 

imyofebian kanonier qorwinebaSi, aramed maTTvisac, vinc momavalSi apirebs daqorwine-

bas. qorwineba Tavis TavSi moicavs uflebebis garda mraval movaleobas, razec 

axalgazrdebma daqorwinebamde araferi ician. aqedan gamomdinare, problemebi 

moqmedebs adamianis fsiqikaze, mis Sromisunarianobasa da garSemomyof adamianebze. 

amis Tavidan asacileblad ki saWiroa ojaxuri Tanacxovrebis Sesaxeb samarTlebrivi 

informaciis codna. 

miuxedavad yovelive zemoT aRniSnulisa, saqorwino xelSekruleba momavalSi mainc 

farTo gavrcelebas povebs qarTul sinamdvileSi. mas gaaCnia sakmaod seriozuli 

pliusebi: upirveles yovlisa, SeiZleba Tavidan iqnes acilebuli mravali qorwineba 

qonebis gamo. Tu Tavidanve uars ityviT meuRlisaTvis qonebis gayofaze, mas SeiZleba 

gauqres qorwinebis survili da Tavidanve aridebul iqneba zedmeti nerviuloba, 

magram, Tu piri gadawyvets qonebis gayofas, imaze laparaki, rom ganqorwinebis 

SemTxvevaSi is ar gayofs qonebas, SeuZlebeli iqneba. nebismieri saqorwino 

xelSekruleba, iseve, rogorc nebismieri sxva xelSekruleba, kanons emorCileba. ase 

rom, sasurvelia, saqorwino xelSekruleba daidos qorwinebamde da ara mis Semdeg. 

saqorwino xelSekruleba ar uwyobs xels ganqorwinebas, rogorc amas Tvlian 

nawili mecnierebisa, aramed, umravles SemTxvevaSi icavs kidevac meuRleebs 

ganqorwinebisgan, radganac saqorwino xelSekrulebis arsebobisas arc erTi meuRle 

ar aris dainteresebuli ganqorwinebis situaciis SeqmnisaTvis. Tu erT-erTi meuRle 

gadawyvets ganqorwinebas, igi mzad iqneba, garkveuli qonebrivi danakargebisaTvis. 

Tavad ganqorwinebac ufro mSvid garemoSi warimarTeba. xSiria SemTxvevebi ganqorwi-

nebisas bavSviT manipulirebisa,Pamitom pirvel rigSi, saqorwino xelSekruleba 

sasargebloa bavSvebisaTvisac. saqorwino xelSekrulebis SemTxvevaSi ganqorwinebisas 

bavSvebs ar da ver gamoiyeneben, rogorc iaraRs erTmaneTis mimarT, arc bavSvebs 

mouwevT ganqorwinebis procesis gaWianurebiT gamowveuli tkivilis gancda, amitomac, 

saqorwino xelSekruleba yvelaze ukeTesi winapirobaa, raTa Tanabrad daculi iyos 

rogorc qmari, ise coli da bavSvi. mTavaria, rom saqorwino xelSekrulebam daicvas 

orive mxaris interesi da daexmaros meuRleebs, ganqorwinebis SemTxvevaSi Tavidan 

airidon qonebasTan dakavSirebuli mravali problema. 
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saqarTvelo, iseve rogorc bernis konvenciis wevri sxva saxelmwifoebi, fol-

klorul nawarmoebs saavtoro uflebis obieqtad moiazrebs, Tumca saavtoro samar-

Tlis moqmedi dacvis reJimi ver gamoricxavs nebismieri piris mier nebarTvis gareSe 

qarTuli folkloruli nawarmoebis Tavisuflad gamoyenebas (reproducirebas, adap-

tacias, Targmans, sajaro Sesrulebas da a.S.) komerciuli miznebiT Sesabamisi hono-

raris gadaxdis gareSe. 

mizezs Semdegi kriteriumebis erToblioba warmoadgens: 

 folkloruli nawarmoebis avtori ucnobia da ar erT konkretul fizikur 

pirs warmoadgens; 

 nawarmoebis Seqmnis TariRi mraval saukunes iTvlis, anu folklorul nawar-

moebze saavtoro uflebebis moqmedebis vada didi xnis win amoiwura da igi war-

moadgens sajaro kuTvnilebas; 

 sajaro kuTvnilebaSi arsebuli nebismieri masalis Tanamedrove adaptacia, gada-

muSaveba Tu interpretacia originalurobis kriteriumis dakmayofilebis piro-

bebSi saavtoro samarTlis dacvis axal obieqtad moiazreba - aRniSnuli princi-

pis sakanonmdeblo aRiareba mocemulia `saavtoro da momijnave uflebebis Sesax-

eb~ saqarTvelos kanonis me-13 muxlSi. 

rac Seexeba momijnave uflebebiT folkloruli nawarmoebis dacvas, aRniSnulic 

gamoirCeva problematikiT, vinaidan, rogorc cnobilia, am SemTxvevaSi icvleba ara 

nawarmoebi, aramed misi konkretuli Sesruleba, fonograma, gadacema Tu videograma, 

rac ar gulisxmobs TviT Zireuli folkloruli nawarmoebis samarTlebriv dacvas. 

qarTuli folkloruli nawarmoebebis kulturuli da socialur-ekonomikuri 

mniSvneloba, agreTve, maRali RirebulebiTi potenciali ganapirobebs Sesabamisi dac-

viTi sakanonmdeblo sistemis Camoyalibebis aucileblobas saqarTveloSi. 

 

1. SemoTavazebuli samarTlebrivi dacvis reJimi 

 

folkloruli nawarmoebis samarTlebrivi dacva aqtualuria, radgan nebismier 

pirs SeuZlia aseTi nawarmoebis gamoyeneba ise, rom arc nebarTva aiRos aravisgan da 

arc Tanxa gadaixados, gamoiyenos, magaliTad, reklamaSi da miiRos Semosavali. bolo 

dros es problema saqarTveloSi saxelmwifo doneze iqna ayvanili, Tumca raime 

winsvla jerjerobiT ar aRiniSneba. 

igive problemas vawydebiT saerTaSoriso donezec _ miuxedavad imisa, rom fok-

loruli nawarmoebebis dacva msoflios araerTi saerTaSoriso organizaciis yura-

dRebis qveSaa moqceuli, faqtobrivad, dRemde ver moxerxda Sesabamisi erToblivi 

konvenciis SemuSaveba da xelmowera. jer-jerobiT arsebobs mxolod 1982 wels in-

teleqtualuri sakuTrebis msoflio organizaciisa (`ismo“) da `iuneskos“ erTobli-

                                                           
* samarTlis magistri (kavkasiis universiteti), samarTlis magistri (ilinoisis teqnologiuri 

institutis Cikago-kentis samarTlis koleji). 
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vi ZalisxmeviT SemuSavebuli samodelo pirobebi erovnuli kanonmdeblobebisaTvis, 

xolo sxvadasxva saxelmwifoTa erovnuli samarTlebrivi praqtika umetes SemTxveva-

Si iZleva folkloruli nawarmoebebis dacvis Zalze zogad, zedapirul mowesrigebas. 

samomavlo samarTlebrivi dacvis Zireul prioritetad SesaZlebelia, SerCeul 

iqnes qarTuli folkloruli nawarmoebebis popularizaciis procesis stimulirebis 

Seuferxeblad saqarTvelos teritoriaze mkvidr, tradiciul TemTa interesebis dac-

va. amasTan, inteleqtualuri sakuTrebis samarTlis kuTxiT folkloruli nawarmoe-

bis dacva gulisxmobs saavtoro samarTlis analogiuri dacvis reJimis amoqmedebas. 

aRniSnuli uSualod gamomdinareobs im faqtoridan, rom folkloruli nawarmoebebi, 

xSir SemTxvevebSi, warmoadgens saavtoro da momijnave uflebebiT daculi obieqtebis 

srul analogias. saerTaSoriso praqtikis Sesabamisad, folkloruli nawarmoebis 

alternatiul terminad, agreTve, gamoiyeneba termini – tradiciul-kulturuli ga-

moxatuleba.  

rogorc cnobilia, saavtoro samarTliT dacul obieqtebs miekuTvneba: 1) lite-

raturis, mecnierebisa da xelovnebis nawarmoebebi, umetesoba folkloruli nawar-

moebisa xSirad gvxvdeba musikaluri, grafikis, ferweris, saxviTi xelovnebis, 

skulpturis, liTografiis, qoreografiis, arqiteqturuli, monumenturi xelovnebis 

da a.S. nawarmoebebis saxiT; agreTve, gadamuSavebis gziT (rogorebicaa: aranJireba, 

inscenireba, ekranizacia, Targmani da adaptacia, audiovizualuri, Teatraluri xe-

lovnebis, sasceno da pantomimis, dekoratiul-gamoyenebiTi) miRebuli nawarmoebi. 

yvela moyvanil nawarmoebebze aRiarebul da universalur samarTlebriv dacvas, ro-

gorc cnobilia, avrcelebs saavtoro samarTali; 2) momijnave uflebebiT dacul ob-

ieqtebs warmoadgens Sesruleba, fonograma, videograma da mauwyeblobis organizacie-

bis gadacema. udavoa, rom folkloruli nawarmoebebis amgvari formiT gadmocema, 

swori menejmentis pirobebSi Tanamedrove samyaroSi mniSvnelovani komerciuli war-

matebebis winapirobas warmoadgens. 

miuxedavad imisa, rom dasabamidan folkloruli nawarmoebebi iqmneboda ara ko-

merciuli mizniT, aramed moiazreboda religiuri da kulturuli gamovlenis saSua-

lebad. dReis mdgomareobiT mimdinareobs folkloruli nawarmoebebis aqtiuri ko-

mercializaciis procesi, razec metyvelebs Semdegi garemoebebic: 

 folkoruli musikisa da xalxuri simRerebis mravalgvari adaptacia, aranJi-

reba Tu axleburi gadamuSaveba, mravali kompaqt-diskis Tu sxva matareblis sax-

iT; 

 sxvadasxva obieqtebze _ tansacmelze, Wiqebze, baraTebsa da a.S. folkloru-

li mxatvruli nawarmoebebis grafikul elementebad gamoyeneba; 

 msoflio kinematografis mier folkoruli nawarmoebebis aqtiurad gamoyene-

ba; 

 xalxuri cekvebis, simRerebisa Tu musikis Sou-koncertebis programebsa Tu 

reklamebSi gamoyeneba. 

xolo is aborigenuli Temi, romlis tradiciul-kulturuli nawarmoebic gamoye-

nebul iqna zemoT moyvanili miznebisTvis, ar Rebulobs materialur sargebels da 

xSir SemTxvevebSi, saerTod ar aris informirebuli gamoyenebis Taobaze, xolo xan-

daxan saerTod ar mieTiTeba, Tu romeli saxelmwifos folklors miekuTvneba esa Tu 

is nawarmoebi. 

yovelive zemoT aRniSnulidan gamomdinare, samarTlebriv dacvaSi, SesaZlebelia, moa-

zrebul iqnes: 
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 folkloruli literaturisa da xelovnebis nawarmoebebis unebarTvo gamoye-

nebis, reproducirebis, adaptaciis, gavrcelebis, Sesrulebis da a.S. winaaRmdeg 

mimarTuli dacva; 

 folkloruli nawarmoebis Rirsebis Semlaxveli, Seuracxmyofeli da damam-

cirebeli xasiaTis gamoyenebis aRkveTisaken mimarTuli dacva; 

 folkloruli produqtis gamoyenebisas misi warmoSobisa da daxasiaTebis Se-

saxeb cru an SecdomaSi Semyvani cnobebis gavrcelebis aRkveTa, agreTve, Sesaba-

misi informaciis miuTiTebloba. 

radganac avtoris vinaoba ucnobia, rac im garemoebasTan erTad, rom masze ufle-

bebis moqmedebis vada, umetes SemTxvevebSi, amowurulia, SeuZlebels xdis saavtoro 

samarTlis dacvis reJimis gavrcelebas, amitom saWiroa saavtoro samarTlis analo-

giuri dacvis aucileblobis, `sui generis~1 dacvis gavrceleba.  

amasTan, vinaidan ama Tu im Temis mier folkloruli nawarmoebis Seqmnis TariRi 

umetes SemTxvevaSi ucnobia da saukuneebs iTvlis, aRniSnuli ganapirobebs sajaro 

kuTvnilebaSi am nawarmoebebis moxvedrasa da xelmisawvdomobas nebismieri pirisaTvis. 

samomavlo samarTlebrivi dacvis reJimi ver uaryofs im garemoebas, rom folklo-

ruli nawarmoebi miekuTvneba sajaro kuTvnilebas, winaaRmdeg SemTxvevaSi misi Se-

zRuduli xelmisawvdomobis dadgena winaaRmdegobaSi movidoda saerTaSoriso saavto-

ro samarTlis principebTan da amave dros Seaferxebda saqarTvelos mdidari tradi-

ciul-kulturuli nawarmoebebis popularizaciis SesaZleblobas. 

folkloruli nawarmoebis Semqmneli aris konkretuli Temi. samomavlo dacvisas 

masze saavtoro samarTlis analogiuri uflebebis Zireul mflobelad, sworedac, 

rom nawarmoebis Semqmneli Temi SesaZlebelia iqnes gansazRvruli, xolo tradi-

ciul-kulturul nawarmoebTa dacvis efeqturi administrirebisa da saavtorosamar-

Tlebrivi analogiuri dacvis ganxorcielebis miznebisaTvis qarTul folklorul 

nawarmoebebze qonebrivi uflebebis mflobelad da garkveuli araqonebrivi uflebebis 

damcvelad SesaZlebelia gansazRvrul iqnes saqarTvelos saxelmwifo, ra uflebebic 

mas Temisagan gadaecema avtomatur reJimSi. 

saqarTvelos saxelmwifo qarTul folklorul nawarmoebebis gamoyenebaze ver 

daawesebs akrZalvis reJims. samomavlo samarTlebrivi dacvis amoqmedebis Semdegac 

qarTuli folkloruli nawarmoebebi xelmisawvdomi iqneba nebismieri pirisaTvis, 

ubralod, dakonkretdeba amgvari `xelmisawvdomobis~ samarTlebrivi safuZvlebi, rac, 

upirveles yovlisa, moicavs licenzirebis reJimis dawesebasa da qarTuli folklo-

ruli nawarmoebebis pativiscemis valdebulebas. 

licenzirebis reJimi gulisxmobs rogorc nawarmoebis samomavlo gamoyenebis uf-

lebis micemas (winaswari licenzireba), aseve, ukve ganxorcielebuli gamoyenebis li-

cenzirebas (Semdgomi licenzireba). mosargebleze gasacemi licenzia iqneba `saavtoro 

da momijnave uflebebis Sesaxeb~ saqarTvelos kanoniT gansazRvruli Cveulebrivi 

licenziis analogiuri. salicenzio anaricxi ganisazRvreba tarifiT da iqneba erT-

jeradad gadasaxdeli Tanxa, romelic Cairicxeba im adgilobrivi TviTmmarTvelobis 

organos biujetSi, romlis teritoriazec dasaxlebuli Temi warmoadgens im fol-

                                                           
1 sui generis laTinuridan iTargmneba rogorc unikaluri, erTaderTi. inteleqtualuri sakuTre-

bis samarTalSi mocemuli termini ixmareba iseT uflebaTa samarTlebrivi dacvis reJimis aRsa-

niSnavad, romlebsac ar moicavs saavtoro da momijnave uflebebi da samrewvelo sakuTreba. 

magaliTad, specialur dacvas SeiZleba daeqvemdebaros araoriginaluri monacemTa baza, samomam-

vlo dacvis miznebidan gamomdinare - igive folkloruli nawarmoebebi. 



konstantine janjRava, folkloruli nawarmoebis dacva 

130 

kloruli nawarmoebis Semqmnels, romlis gamoyenebac daeqvemdebara licenzirebis re-

Jims. safasuri unda moxmardes tradiciuli Temis ganviTarebas farTo gagebiT. 

saavtoro samarTlis is analogiuri uflebebi, romlis mflobeladac da damcve-

ladac mogvevlineba saqarTvelos saxelmwifo, analogiurad iyofa or kategoriad, 

esenia _ qonebrivi da araqonebrivi uflebebi. 

saqarTvelos saxelmwifos qarTul tradiciul-kulturul gamoxatulebebze saav-

toro-samarTlebrivi analogiuri qonebrivi uflebebi gavrceldeba: qarTuli fol-

kloruli mecnierebis, literaturisa da xelovnebis nawarmoebebze. saqarTvelos sax-

elmwifo Seagrovebs safasurs (salicenzio anaricxebs) mosargeblisagan, mis mier 

qarTul folklorul nawarmoebebze `saavtoro da momijnave uflebebis Sesaxeb~ sa-

qarTvelos kanonis me-18 muxliT gansazRvruli Semdegi qonebrivi uflebebiT sargeb-

lobisaTvis: reproducirebis ufleba, gavrcelebis ufleba, importis ufleba, sajaro 

Cvenebis ufleba, sajaro Sesrulebis ufleba, sajaro gadacemis ufleba, Targmnis 

ufleba, gadamuSavebis ufleba, gaqiravebis da mflobelobis sxva formiT gadacemis 

ufleba, arqiteqturuli, qalaqmSeneblobisa da sabaRe-saparko proeqtebis ganxor-

cielebis ufleba, honoraris ufleba. terminSi - `mosargeble~ - igulisxmeba nebis-

mieri piri, romelic ama Tu im saxiT iyenebs qarTul folklorul nawarmoebs. 

amasTan, SemoTavazebuli dacvis modeli ar iTvaliswinebs saqarTvelos saxelmwi-

fosaTvis raime saxis safasuris gadaxdas qarTuli tradiciul-kulturuli nawar-

moebis (cekvis, speqtaklis, arqiteqturuli nawarmoebis da a.S.) mxolod fotogra-

firebis gziT mosargeblis mier fiqsaciisas, im pirobiT, rom aRniSnuli fiqsacia 

mxatvruli, informaciuli an reportaJuli xasiaTisaa, ar gamoiyeneba mogebis miRebis 

mizniT da ukve Semdgom ar iqneba interprirebuli raime saxis Seuracxmyofeli, Rir-

sebis Semlaxveli an SecdomaSi Semyvani gziT (nawarmoebis Temis, zogadad cnobili 

saxelwodebis, uflebaTa mflobelis araswori miTiTeba an miuTiTebloba saerTod).  

mosargeblis mier qarTuli folkloruli nawarmoebis gamoyenebisas aucileblad 

dacul unda iqnes nawarmoebis saxelis, nawarmoebis xelSeuxeblobisa da reputaciis 

pativiscemis uflebebi. garda amisa, qarTuli folkloruli nawarmoebebis gamoyenebi-

sas mosargebles aekrZaleba folkloruli nawarmoebis iseTi gamoyeneba, romelmac 

SeiZleba SecdomaSi Seiyvanos sazogadoeba folkloruli nawarmoebis Semqmneli Te-

mis, Zireuli uflebebis mflobelisa da nawarmoebis saxelwodebis Taobaze.  

saqarTvelos saxelmwifo aiRebs sakuTar Tavze valdebulebas, uvadod ganaxor-

cielos qarTul folklorul nawarmoebebze Semdegi araqonebrivi uflebebis dacva: 

 saxelis ufleba _ moiTxovos saqarTvelos teritoriaze dasaxlebul tra-

diciul TemTa mier Seqmnil folklorul nawarmoebebze Semqmnelad am TemTa 

aRiareba saqarTvelosadmi folkloruli nawarmoebis kuTvnilebis aRiarebis CaT-

vliT, folkloruli nawarmoebis yovel egzemplarze an/da nebismieri saxiT ga-

moyenebisas Sesabamisi miTiTebis moTxovnis uflebis CaTvliT; 

 reputaciis pativiscemis ufleba _ daicvas qarTuli folkloruli nawarmoe-

bi yovelgvari damaxinjebisagan an sxvagvari xelyofisagan, romelmac SeiZleba 

Selaxos nawarmoebis Semqmneli tradiciuli Temisa da saqarTvelos saxelmwifos 

Rirseba, pativi da reputacia erovnuli da saerTaSoriso masStabiT; 

 folkloruli nawarmoebis xelSeuxeblobis ufleba _ win aRudges misi 

Tanxmobis gareSe qarTul folklorul nawarmoebebSi, maT saxelwodebebsa da 

Semqmnel tradiciul TemTa miTiTebaSi cvlilebebis Setanas. 

xsenebuli dacvis ganmaxorcielebel organod SemoTavazebulia saqarTvelos kul-

turisa da ZeglTa dacvis saministros sistemaSi Semavali, folkloruli nawarmoebe-

bis samarTlebrivi dacvis amoqmedebis paralelurad Seqmnili specialuri dawesebu-
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leba. misi saqmianobis kompetenciis gansazRvrisas SesaZlebelia `saqpatentis~ saqmia-

nobasTan garkveuli analogiis gavlebac araqonebriv saavtoro uflebebis dacvis sa-

kiTxSi. 

samarTlebrivi dacvis reJimi exmaureba `ismo-s~ inteleqtualuri sakuTrebisa da 

genetikuri resursebis, tradiciuli codnisa da folkloris samTavroboSoriso ko-

mitetis mier SemuSavebul tradiciul-kulturuli gamoxatulebebis/folkloruli 

nawarmoebebis dacvis gegma-debulebebs2 da beneficiarad, anu qarTuli folkloruli 

nawarmoebis licenzirebuli gamoyenebis Sedegad miRebuli sargeblis adresatad moia-

zrebs im qarTul tradiciul Tems, romlis SigniTac istoriulad Seiqmna folklo-

ruli nawarmoebi.  

folkloruli nawarmoebebis samarTlebrivi dacviT miRebuli safasuri, zogadad, 

gankuTvnilia tradiciul TemTaTvis da ara individualuri pirebisaTvis, rac war-

moadgens `sui generis-is~ sistemasa da tradiciul inteleqtualuri sakuTrebis sa-

marTlis normebs Soris erT-erT ZiriTad gansxvavebas, sadac nawarmoebis dacvis Se-

degad gansazRvruli safasuri SeiZleba moxmardes individualur pirs.  

qarTul folklorul nawarmoebebis samarTlebriv dacvaze saubrisas, agreTve, un-

da aRiniSnos, rom nawarmoebTa dacva, saavtoro samarTlis analogiurad ganxor-

cieldeba avtomatur reJimSi, anu dacvis maqsimaluri gamartivebis mizniT aucilebe-

li ar iqneba folkloruli nawarmoebis registracia, specialuri gaformeba an sxva 

raime saxis formalobaTa gavla, imisaTvis, rom amoqmeddes samarTlebirivi dacva. 

amasTan, dacva ganxorcieldeba uvadod da mas ar eqneba ukuqceviTi Zala.  

SemoTavazebuli sakanonmdeblo mowesrigebis mixedviT, tradiciul-kulturuli - 

folkloruli nawarmoebebis dacvis Sesaxeb samarTlebrivi normebi inkorporirebul 

iqneba `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanons SigniT, saami-

sod gamoyofil Sesabamis TavSi. aRniSnuli ganpirobebulia im faqtiT, rom, rogorc 

ukve zemoT aRiniSna, folkloruli nawarmoebebi Tavisi samarTlebrivi bunebiT saav-

toro samarTliT dacvad nawarmoebTa identurebi arian. garda amisa, TviT specialu-

ri dacva Tavisi bunebiT saavtoro-samarTlebrivi dacvis analogiuria, anu sxvagvarad 

rom vTqvaT, logikas ar iqneba moklebuli folkloruli nawarmoebebis specialuri 

dacvis Sesaxeb debulebebi saavtoro-samarTlebriv urTierTobaTa maregulirebel 

normatiul-samarTlebriv aqtSi rom gaerTiandes. 

 

2. folkloruli nawarmoebebis dacvis saerTaSoriso praqtika 

 

folkloruli nawarmoebebis samarTlebrivi dacvis sakanonmdeblo xasiaTis aspeq-

tebSi gasarkvevad mizanSewonilia, mokled ganxilul iqnes tradiciul-kulturul 

gamoxatulebaTa/folklorul nawarmoebTa samarTlebrivi dacvis moqmedi saerTaSori-

so magaliTebi. aRniSnuli, upirveles yovlisa, saSualebas iZleva gamovyoT is Ziri-

Tadi tendenciebi, rac arsebobs ucxoeTis saxelmwifoebis sakanonmdeblo sistemebSi 

                                                           
2 miuxadavad imisa, rom gegma-debulebebi ar atarebs formalur statuss, isini asaxaven tra-

diciul-kulturul gamoxatulebaTa da tradiciuli codnis dacvis sakiTxSi perspeqtivebsa 

da midgomebs, rac miznad isaxavs xsenebuli obieqtebis samarTlebrivi dacvis SesaZlo mod-

elebis SeTavazebas. SemuSavebuli gegma-debulebebi warmoadgens `ismo-s~ wevr saxelmwifoebTan, 

sxvadasxva tradiciul TemebTan, dainteresebul arasamTavrobo organizaciebTan gavlili mra-

valwliani konsultaciebis Sedegs da rig SemTxvevebSi asaxavs sxvadasxva erovnul da regio-

nalur praqtikas problematur sakiTxTan mimarTebiT. adrindel stadiaze SemuSavebuli gegma-

debulebebi warmoadgens Ria komentirebis sagans, xolo amJamindeli redaqciiT isini, rogorc 

`ismos-s~ dokumentaciis nawili (WIPO/GRTKF/IC/9/4 da WIPO/GRTKF/IC/9/5). 
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folklorul nawarmoebTa dacvasTan mimarTebiT. amave dros, qarTul folklorul 

nawarmoebTa erovnuli samarTlebrivi dacvis reJimis SemuSavebaSi mniSvnelovan rols 

iTamaSebs im saerTo niSnebis gamoyofa, rac, zogadad axasiaTebs folkloruli nawar-

moebebis samarTlebriv dacvas saavtoro samarTlis analogiuri dacvis kuTxiT sxva-

dasxva saxelmwifoTa erovnul sakanonmdeblo sistemaTa SigniT. 

upirvel yovlisa, aRsaniSnavia, rom folklorul nawarmoebTa damcvel umetes 

saxelmwifoebSi, yvelaze xSirad samarTlebrivi dacvis maregulirebel normaTa er-

Toblioba ar aris warmodgenili gancalkevebuli sakanonmdeblo aqtiT, aramed Car-

Tulia saavtoro da momijnave uflebebis momwesrigebeli samarTlebrivi aqtebis Sig-

niT da moiazreba maT ganuyofel nawilad. aRsaniSnavia gansaxilvel sakiTxTan mimar-

TebiT mezobeli saxelmwifos _ azerbaijanis respublikis magaliTi, sadac 2003 

wels ZalaSi Sevida `azerbaijanis folkoris gamoxatulebaTa samarTlebrivi dacvis 

Sesaxeb~ azerbaijanis respublikis kanoni. aseve, panamis respublikaSi 2000 wels 

miRebuli `aborigenuli mosaxleobis sakuTari kulturuli TviTmyofadobisa da 

tradiciuli codnis dacvis koleqtiur uflebebTan dakavSirebuli inteleqtualuri 

sakuTrebis gansakuTrebuli reJimis Sesaxeb~ kanoni #20 da rigi sxva kanonebisa 

warmoadgens im samarTlebriv aqtebs, romlebic awesrigeben folkloruli nawarmoe-

bebis dacvas erTeuli, gancalkevebuli specialuri kanonebis meSveobiT, Tumca, ro-

gorc ukve zemoT aRiniSna, mocemuli praqtika warmoadgens iSviaTobas. 

sakmaod xSir SemTxvevebSi, mTeli rigi saxelmwifoebisa TavianTi fokloruli na-

warmoebebis dacvis konkretul momwesrigebel normebs aerTianeben kulturuli memk-

vidrebis Sesaxeb zogad samarTlebriv normebSi. xsenebuli praqtikis magaliTs war-

moadgens: iaponiis saxelmwifoSi 1950 wels ZalaSi Sesuli `kulturul sakuTrebaTa 

dacvis~ Sesaxeb kanoni, romelic sxva sakiTxebTan paralelurad awesrigebs aramarto 

folkloruli nawarmoebebis samarTlebrivi dacvis specifikas, aramed kvebasTan, sa-

mosTan, sayofacxovrebo sakiTxebTan, folklorul sanaxaobebTan, festivalebTan da 

a.S. dakavSirebul adaTebisa da wesebis dacvas, koreis respublikaSi 2002 wels Za-

laSi Sesuli `kulturul sakuTrebaTa dacvis~ Sesaxeb sakanonmdeblo aqti, romelic 

iaponiis samarTlebrivi aqtis analogurad awesrigebs aramarto folkloruli nawar-

moebebis (mateliaruli formiT arsebuli da aramaterialuri formiT gadmocemuli 

kulturuli sakuTrebis, agreTve, calke kategoriis _ `monumentebis~) samarTlebrivi 

dacvis specifikas, aramed sayofacxovrebo sakiTxebsa da sazogadoebriv zneobriv 

moZRvrebebTan dakavSirebul adaTebisa da wesebis dacvas (`folkloruli masalas~); 

fokloruli nawarmoebebis zogadi dacvis reJims awesebs agreTve, samxreT afrikis 

respublikaSi 1999 wels ZalaSi Sesuli `erovnuli memkvidreobis resursebis Sesax-

eb~ sakanonmdeblo aqti, 1999 wels ZalaSi Sesuli `siZveleTa dacvis Sesaxeb~ suda-

nis respublikis brZanebuleba, palaus respublikaSi 1995 wels miRebuli `istori-

uli da kulturuli dacvis Sesaxeb~ sakanonmdeblo aqti, litvis respublikaSi 

1999 wels ZalaSi Sesuli `eTnikuri kulturis saxelmwifo dacvis principebis Se-

saxeb~ kanoni, amerikis SeerTebul StatebSi 1990 wels miRebuli `amerikeli indie-

lebis saflavebis dacvisa da repatriaciis Sesaxeb~ sakanonmdeblo aqti da a.S.  

rogorc zemoT ukve aRiniSna, yvelaze xSirad sxvadasxva saxelmwifoebi fol-

kloruli nawarmoebebis samarTlebrivi dacvis normaTa elementebs aerTianeben saav-

toro da momijnave uflebebis erovnul momwesrigebel samarTlebriv aqtebSi. aRniS-

nul saxelmwifoTa ricxvs miekuTvnebian: alJiris saxalxo demokratiuli respubli-

ka, boliviis mravalerovani saxelmwifo, burkina faso, ganas respublika, didi bri-

taneTisa da CrdiloeT irlandiis gaerTianebuli samefo, vanuatus respublika, indo-

neziis respublika, kolumbiis respublika, kot d’ivuaris respublika, litvis res-
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publika, makedoniis respublika, malavis respublika, marokos samefo, meqsikis Seer-

Tebuli Statebi, mikroneziis federaciuli Statebi, monRoleTi, nigeriis federaci-

uli respublika, omanis sasulTno, papua-axali gvineis damoukidebeli saxelmwifo, 

perus respublika, samoas damoukidebeli saxelmwifo, senegalis respublika, tanza-

niis gaerTianebuli respublika, tunisis respublika, ukraina, fijis kunZulebis res-

publika, Ciles respublika. 

SemoTavazebul samarTlebrivi dacvis modelis analogiurad, kongos demokrati-

uli respublikis, ganas respublikisa da Sri-lankas demokratiuli socialisturi 

respublikis folkloruli dacvis momwesrigebel samarTlebriv normebSi pirdapir 

miTiTebulia, rom dacva folklorul nawarmoebebze droSi SeuzRudavia, anu sxvag-

varad rom iTqvas, zemoT xsenebuli saxelmwifoebis samarTlebrivi sistemis konkre-

tuli normebi pirdapir gansazRvraven, rom folklorul nawarmoebeze samarTlebrivi 

dacvis reJimi vrceldeba ganusazRvreli periodiT/uvadod. amasTan, mocemul sakiTx-

Tan mimarTebiT saintereso tendencia vlindeba im faqtSi, rom umetesoba sxvadasxva 

saxelmwifos erovnuli samarTlebrivi normisa, romelebic uzrunvelyofs folklo-

rul nawarmoebTa dacvas, pirdapir ar gansazRvravs samarTlebrivi dacvis uvado re-

Jims, Tumca aRniSnuli mravali debulebidan konteqsturad gamomdinareobs. 

imis gaTvaliswinebiT, rom, zogadad, folklori warmoadgens ufro farTo cnebis 

_ tradiciuli memkvidreobis - nawils, ucxoeTis saxelmwifoebi TavianTi erovnuli 

samarTlebrivi normebis magaliTze Cveulebriv ar Tvlian mizanSewonilad, folklo-

ris dacva miandon romelime konkretul uflebaTa mflobel tradiciul Tems. amiT 

faqtobrivad gamoricxaven im modelis arsebobas, romlis Tanaxmadac, folkloruli 

nawarmoebebis Semqmneli tradiciuli Temebi, TavianTi erTiani warmomadgenlis meSveo-

biT isargeblednen kanonmdeblobiT dadgenil farglebSi tradiciul-kulturul na-

warmoebTa dacviT miniWebuli uflebebiT. samagierod, yvela is arsebuli erovnuli 

sakanonmdeblo norma, romelic saavtoro samarTlis analogiuri uflebebiT icavs 

folkors. igi xsenebuli uflebebiT sargeblobis uflebamosilebiT aRWuravs sxva-

dasxva erovnul administraciul organoebs. rig saxelmwifoebSi zemoT xsenebul 

organoebs uSualod Sesabamisi mmarTvelobis sferos saministroebi an magvari sax-

elmwifo organoebi warmoadgens maSin, rodesac sxva saxelmwifoebSi (alJiris sax-

alxo demokratiuli respublika, beninis respublika, gvineis respublika, kamerunis 

respublika, kongos respublika, kot divuaris respublika, marokos samefo, ruandis 

respublika, senegalis respublika, centraluri afrikis respublika) xsenebul orga-

noebs avtorTa uflebebis damcveli erovnuli (saxelmwifo) biuroebi warmoadgens. 

rogorc zemoT ukve aRiniSna, saqarTveloSi folkloruli nawarmoebebis dacvis gan-

maxorcielebel organod SemoTavazebul iqna specialuri dawesebuleba, romelic sa-

qarTvelos kulturisa da ZeglTa dacvis saministros sistemaSi Semaval organod 

Camoyalibdes da Tavis uflebamosilebaTa ganxorcielebisas Sesabamis samarTlebriv 

urTierTobebSi warmoadginos saqarTvelos saxelmwifo. 

sakmaod sainteresod aris mowesrigebuli sxvadasxva saxelmwifoebis erovnul ka-

nonmdeblobaTa magaliTze folkloruli nawarmoebebis gamoyenebis ekonomikuri aspeq-

tebi. kerZod, beninis respublikis, kamerunis respublikis, centraluri afrikis res-

publikis, Ciles respublikis, kongos respublikis, ganas respublikis, gvineis res-

publikis, marokos samefosa da senegalis respublikis Sesabamisi momwesrigebeli sa-

marTlebrivi normebis Tanxmad, dadgenilia, rom im SemTxvevaSi, Tu folkloruli 

nawarmoebebis gamoiyeneba mogebis mizniT, savaldebuloa moqmedi kanonmdeblobiT an 

uflebamosili organos mier gansazRvruli safasuris gadaxda, riTic, faqtobrivad, 

arsebobs folkloruli nawarmoebebis gamoyenebaze SemoTavazebuli licenzirebis 
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analogiuri reJimis dawesebis faqti. amasTan, aRsaniSnavia rom alJiris saxalxo de-

mokratiuli respublikis, malis respublikis, ruandis respublikisa da tunisis res-

publikis samarTlebrivi normebi iTvaliswinebs zemoT xsenebuli safasuris gadaxdis 

ara valdebulebas, aramed mxolod da mxolod SesaZleblobas. 

rigi saxelmwifoebisa gansazRvravs Segrovebuli anaricxebis (safasuris) gamoyene-

bis miznobriobas _ esaa erovnul avtorTa kulturuli yofisa da maTi keTildReo-

bis uzrunvelyofa. centraluri afrikis respublikis, gvineis respublikisa da sene-

galis respublikis Sesabamisi kanonmdeblobis Tanaxmad, Segrovebuli safasuris gark-

veuli nawili ericxeba folkloruli nawarmoebis Semgrovebel dainteresebul orga-

nos da Semdgom darCenili Tanxa moxmardeba avtorebTan dakavSirebul zemoxsnebul 

miznebs. statiaSi SemoTavazebulia gansxvavebuli modeli, romlis Tanaxmad, Segrove-

buli safasuri unda moxmardes tradiciuli Temis ganviTarebas farTo gagebiT anu 

adgilobrivi TviTmmarTvelobis biujetSi Caricxuli safasuri moxmardeba folklo-

ruli nawarmoebis Semqmneli, saqarTvelos teritoriaze dasaxlebuli tradiciuli 

Temis zogad interesebs. 

folkloruli nawarmoebebis ekonomikuri xasiaTis gamoyenebis mowesrigebis Wril-

Sive SeiZleba ganxilul iqnes barbadosis, burundis respublikis, ganas respublikisa 

da kongos respublikis importis uflebasTan dakavSirebuli maregulirebeli norma, 

romlis Tanaxmadac uflebamosili organos Tanxmobis gareSe akrZalulia erovnuli 

folkloris nebismieri nawarmoebis an misi Targmanis, adaptaciis an aranJirebis im-

porti an gavrceleba dainteresebul saxelmwifoSi. zemoxsenebuli SezRudis analo-

gia savsebiT SesaZlebelia gaTvaliswinebul iqnes SemoTavazebuli dacvis modelis 

farglebSi. 

rac Seexeba folklorul nawarmoebebze uflebebis darRveviT gamowveul sanq-

ciebs, saxelmwifoTa umetesobaSi sanqciaTa saxeebi analogiuria saavtoro uflebebis 

darRveviT gamowveuli sanqciebisa, Tumca zogierTi saxelmwifos erovnuli kanonm-

debloba iTvaliswinebs specialur sanqciebs folklorul nawarmoebebze uflebebis 

darRvevis SemTxvevaSi (jarimas, konfiskacias da rig SemTxvevebSi - patimrobasac). 

rogorc yovelive zemoT xsenebulidan irkveva, rig saxelmwifoTa erovnuli ka-

nonmdeblobiT regulirebulia folkloruli nawarmoebebis samarTlebrivi dacvis 

zogadi principebi, romlebic metnaklebad exmianeba 1982 wels `ismosa“ da 

`iuneskos“ erToblivi ZalisxmeviT `folkloruli nawarmoebebis marTlsawinaaRmdego 

gamoyenebisa da zianis gamomwvev sxva qmedebaTa winaaRmdeg “sui generis-is“ samarTle-

brivi reJimiT dacvis Sesaxeb~ erovnuli kanonmdeblobebisaTvis SemuSavebul samode-

lo pirobebs.  

 

3. folkloruli nawarmoebebis samarTlebrivi dacvis terminologia 

 

nebismier kanonproeqtsa Tu specifiur urTierTobis momwesrigebel normebze sau-

brisas SeuZlebelia, gaveqceT samarTlebrivi terminologiis gansazRvris sakiTxs. 

samarTlebrivi terminebis gansazRvra uzrunvelyofs samarTlebrivi dacvis koncef-

ciis konkretikas, mowesrigebis sizustesa da araorazrovnebas. amasTan unda aRiniS-

nos, rom SemoTavazebuli terminTa ganmarteba SezRudulia da Semoifargleba mxo-

lod saavtoro-samarTlebrivi analogiuri specialuri dacvis miznebisaTvis. 

rodesac saubaria samarTlebriv dacvaze, upirveles yovlisa, mizanSewonilia gani-

sazRvros samarTlebrivi dacvis obieqti, sxvagvarad rom vTqvaT, is obieqti, romel-

ic unda iqnes daculi. saavtoro-samarTlebrivi analogiuri dacvis obieqti, zogadad, 

SesaZlebelia iyos folkloruli nawarmoebi, xolo konkretulad aramaterialuri 
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formiT gadmocemuli, materialuri formiT arsebuli an/da kombinirebuli folklo-

ruli nawarmoebi. Sesabamisad, zemoT xsenebuli Tematikis momcveli terminologia 

Semdegi saxiT SeiZleba CamovayaliboT: 

folkloruli nawarmoebi – saavtoro-samarTlebrivi analogiuri dacvis reJimis 

obieqti, anu `saavtoro da momijnave uflebebis Sesaxeb~ saqarTvelos kanoniT gan-

sazRvruli nebismieri nawarmoebi, romelic Seqmnilia Temis mier da asaxavs am Temis 

sakuTar kulturul da socialur TviTmyofadobas, rac moicavs materialuri for-

miT arsebul da aramaterialuri formiT gadmocemul folklorul nawarmoebebs, maT 

Soris, kombinirebul folklorul nawarmoebebsac;  

amasTan, aqve aucileblad unda arsebobdes Canaweri, rom: 

saavtoro-samarTlebrivi analogiuri dacvis reJimis obieqtebs ar warmoadgens – 

adaT-wesebi, Cveulebebi da tradiciuli codna;  

ganmartebiTi komentari: adaT-wesebi da Cveulebebi warmoadgens im tradiciul 

kulturul gamoxatulebebs, romlebic imyofeba inteleqtualuri sakuTrebis sferos 

farglebs gareT, warmoadgens ra CveulebiTi samarTlis kategorias. tradiciuli 

codna imyofeba inteleqtualuri sakuTrebis sferos farglebs SigniT, Tumca masze 

ver gavrceldeba saavtoro-samarTlebrivi dacvis analogiuri reJimi. 

materialuri formiT arsebuli folkloruli nawarmoebi – ama Tu im Temis mier 

Seqmnili, sakuTari kulturuli da socialuri TviTmyofadobis amsaxveli nawarmoebi, 

romelic gamoxatulia materialuri formiT arsebul nebismier moZrav Tu uZrav 

nivTSi; 

aramaterialuri formiT gadmocemuli folkloruli nawarmoebi – ama Tu im Te-

mis mier Seqmnili, sakuTari kulturuli da socialuri TviTmyofadobis amsaxveli 

nawarmoebi, romelic gadmocemulia aramaterialuri formiT da romlis arsebobac 

damokidebuli ar aris am nawarmoebis moZrav Tu uZrav nivTze raime saxiT fiqsa-

ciaze; 

kombinirebuli folkloruli nawarmoebi – Sereuli formiT arsebuli foklo-

ruli nawarmoebi, romelic warmoadgens materialuri formiT arsebul folklorul 

nawarmoebs, romelSic, amavdroulad, gamoxatulia aramaterialuri formiT gadmoce-

muli folkloruli nawarmoebi; 

samarTlebrivi dacvis reJimis obieqtis gansazRvris Semdgom aucileblad saWiroa, 

dadgindes saavtoro-samarTlebrivi analogiuri dacvis subieqtebi, rac gulisxmobs 

saavtoro-samarTlebriv analogiur uflebaTa Zireuli mflobelis, qonebriv ufleba-

Ta mflobelis, araqonebriv uflebaTa damcvelis, uflebebiT mosargeblisa da benefi-

ciaris dadgenas. Sesabamisad, zemoxsenebuli Tematikis momcveli terminologia Sem-

degi saxiT SeiZleba CamovayaliboT: 

folkloruli nawarmoebis Semqmneli – saqarTvelos konstituciis me-2 muxlis 

pirveli punqtiT gansazRvrul saqarTvelos teritoriaze mcxovrebi, saerTo geogra-

fiuli adgilmdebareobisa da tradiciuli Rirebulebebis mqone jgufi – tradici-

uli Temi, romlis SigniTac Seqmnil iqna da ganicada mravalsaukunovani adaptacia 

folklorulma nawarmoebma;  

ganmartebiTi komentari: samwuxarod, ver iqneba gamoyenebuli termini – folklo-

ruli nawarmoebis avtori, vinaidan SeuZlebelia im piris dasaxeleba, romelmac Te-

mis SigniT Seqmna nawarmoebi, anu, sxvagvarad rom vTqvaT, kiTxvaze, Tu vin aris kon-

kretulad folkloruli, rogorc pirvelqmnili nawarmoebis, avtori, pasuxi ar ar-

sebobs; 

folklorul nawarmoebze uflebaTa Zireuli mflobeli – folkloruli nawar-

moebis Semqmneli;  
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folklorul nawarmoebze qonebriv uflebaTa mflobeli – saqarTvelos saxelm-

wifo, romelzedac saavtoro-samarTlebrivi analogiuri dacvis ganxorcielebis miz-

nebisaTvis aRniSnuli uflebebi avtomatur reJimSi gadadis folklorul nawarmoebze 

uflebaTa Zireuli mflobelisagan;  

folklorul nawarmoebze araqonebriv uflebaTa damcveli – saqarTvelos saxelm-

wifo, romelic dacvis aRniSnul valdebulebas axorcielebs uvadod;  

mosargeble – saqarTvelos rezidenti da ararezidenti fizikuri piri, ucxouri 

sawarmo, moqalaqeobis armqone an/da sxva nebismieri piri, romelic sargeblobs qar-

Tul folklorul nawarmoebebze gansazRvrul Semdegi qonebrivi uflebebiT: repro-

ducirebis uflebiT, gavrcelebis uflebiT, importis uflebiT, sajaro Cvenebis uf-

lebiT, sajaro Sesrulebis uflebiT, sajaro gadacemis uflebiT, Targmnis uflebiT, 

gadamuSavebis uflebiT, gaqiravebis da mflobelobis sxva formiT gadacemis uflebiT, 

arqiteqturuli, qalaqmSeneblobisa da sabaRe-saparko proeqtebis ganxorcielebis 

uflebiT, honoraris uflebiT; mosargebled ar CaiTvleba piri, romelic fotogra-

firebis gziT axorcielebs qarTuli folkloruli nawarmoebis fiqsacias, Tu aRniS-

nuli fiqsacia mxatvruli, informaciuli an reportaJuli xasiaTisaa, ar gamoiyeneba 

mogebis miRebs mizniT da miznad ar isaxavs folkloruli nawarmoebis Seuracxmyo-

fel, Rirsebis Semlaxvel an SecdomaSi Semyvani gziT interpretirebas; 

beneficiari – tradiciuli Temi, romelic warmoadgens qarTuli folkloruli 

nawarmoebis licenzirebuli gamoyenebis Sedegad miRebuli safasuris adresats;  

safasuri (salicenzio anaricxi) – qarTuli folkloruli nawarmoebis licenzi-

rebuli gamoyenebis Sedegad adgilobriv biujetSi Casaricxi Tanxa, romelic gadaece-

ma saqarTvelos kanonmdeblobiT gansazRvrul ama Tu im administraciul-

teritoriul erTeulze dasaxlebul tradiciul Tems, romelsac am miznebisaTvis 

warmoadgens Sesabamisi TviTmmarTvelobis organo. 

 

daskvna 

 

winamdebare statiaSi SemoTavazebuli qarTuli folkloruli nawarmoebebis sa-

marTlebrivi dacvis minimaluri, sabaziso standartebisa da principebis erToblioba, 

perspeqtivaSi, SesaZlebelia, ganxilul iqnes rogorc Sesabamisi dacvis reJimis amoq-

medebisa da folkloruli nawarmoebebis dacvis Sesaxeb samomavlo saerTaSoriso 

xelSekrulebaSi aRniSnul principebisa da standartebis asaxvis winapirobad.  

amasTan, statiaSi moyvanili folkloruli nawarmoebebis msoflio masStabiT ar-

sebuli komerciuli gamoyenebis magaliTebi, folkloruli nawarmoebebis dacvis as-

peqtebis mimofantuli saerTaSoriso samarTlebrivi praqtikis urTierTSedareba da 

ori udidesi organizaciis _ `ismosa“ da `iuneskos“ folkloruli nawarmoebebis 

dacvisaken mimarTul mcdelobaTa Seswavla, qarTuli folkloruli nawarmoebebis 

didi RirebulebiTi potencialis gaTvaliswinebiT, TavisTavad ganapirobebs saqarTve-

loSi sakanonmdeblo sistemis Camoyalibebis aucileblobas. 

savaraudoa, rom kanonmdeblobis SemuSavebis procesSi dadgeba kidev mravali pa-

raleluri da damatebiTi samarTlebrivi xasiaTis detalis damuSavebisa da dazuste-

bis saWiroeba, magaliTad: saavtoro-samarTlebrivi analogiuri dacvis reJimiT da-

culi Zireuli folkloruli nawarmoebebis momijnave uflebebiT dacvis kriteriume-

bis gansazRvra, samarTlebrivi dacvis amoqmedebisas sisxlis an/da administraciul 

samarTlebriv aqtebSi, saqarTvelos sakanonmdeblo sistemis sxva dargobriv normebSi 

Sesabamis debulebaTa damateba, romlebic gansazRvravs Tu ra konkretuli samarTle-

brivi xerxebiT ganxorcieldeba qarTul folklorul nawarmoebebze araqonebrivi 
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uflebebis dacva, ra principebiT ganisazRvreba salicenzio anaricxebis tarifebi, 

rogor moxmardeba adgilobrivi TviTmmarTvelobis biujetSi Caricxuli safasuri 

folkloruli nawarmoebis Semqmnel Tems, romel sajaro dawesebulebas daevaleba 

qonebrivi uflebebis dacva, salicenzio anaricxis Segrovebis wesi, saqarTvelos pre-

zidentisa da sxva saxelmwifo organoTa roli qarTul folklorul nawarmoebebis 

samarTlebriv dacvasTan mimarTebiT da mravali sxva sakiTxi. 

imedia, qarTuli folkloruli nawarmoebebis samarTlebrivi dacva uaxloes moma-

valSi daimkvidrebs adgils saqarTvelos moqmed sakanonmdeblo sivrceSi. 
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interviu profesor lorenc fastrixTan* 

 

nino jibuti** 
 

 Tqven Zalian saintereso kursi SemogvTavazeT kapitalis bazris samarTalSi. ra 

iyo am kursis mizani da rogori iyo Tqveni molodini? 

 

 kapitalis bazris samarTali germaniaSic samarTlis SedarebiT axal dargs 

warmoadgens. Cven viswavleT, rom kapitalis bazris TviTmowesrigebis rwmenas 

yovelTvis gaugebrobamde mivyavarT. aqedan gamomdinare, kapitalis bazari 

saWiroebs samarTlebriv CarCoSi moqcevas. am sakiTxis mowesrigeba yvela im 

qveyanaSi gaxda saWiro, sadac kapitalis bazari arsebobs da adre Tu gvian 

saqarTveloc am problemis winaSe dadgeba. me siamovnebiT miviRe ivane 

javaxiSvilis saxelobis Tbilisis saxelmwifo universitetis iuridiuli 

fakultetis mowveva da fakultetze Cavatare Sesavali kursi kapitalis bazris 

samarTlSi. kursis farglebSi zogadad Sevexe im problemebs da maTi mogvarebis 

gzebs, romlebic ganixileba germaniis kapitalis samarTalSi. msgavsi kiTxvebi 

SesaZloa ukve arsebobs, an momavalSi daismeba saqarTveloSic. Sesabamisad, 

germaniis gamocdileba am problemebis mogvarebaSi, albaT, saintereso iqneba 

Tqveni qveynisaTvis. 

 

 globaluri ekonomikuri krizisis fonze aqtualuri gaxda sakiTxi-kapitalis 

bazari unda mowesrigdes Tu unda gaxdes liberaluri? ras fiqrobT amasTan 

dakavSirebiT da rogoria am mimarTulebiT germaniisa da evrokavSiris 

politika? 

 

 kiTxvaze, kapitalis bazari unda mowesrigdes Tu liberaluri unda gaxdes, ase 

martivad pasuxis gacema Znelia. kapitalis bazari orive mimarTulebiT moqmedebs: 

is qmnis dabrkolebebs da iwvevs danawevrebas. am kuTxiT is liberalizebulia. 

amasTan, moqmedebs kapitalis dambandeblis interesebis dacvis normebi, romlebic 

bazris mkacr mowesrigebas moelian. am kuTxiT kapitalis bazari mowesrigebulia. 

neba momeciT moviyvano erTi magaliTi. rodesac birJaze daregistrirebul 

sawarmos, magaliTad, saaqcio sazogadoebas gaaCnia potenciali, magram menejmenti 

cudad muSaobs, aseT SemTxvevaSi adgilobrivi an ucxouri konkurentebi, albaT, 

Seecdebian am sawarmos gaiafebuli aqciebis gamosyidvas, raTa moipovon 

sawarmoze kontroli da Semdeg ukeT gamoiyenon misi potenciali. zemoT 

xsenebuli SeiZleba, sabazro ekonomikis mixedviT, gonivruli iyos, magram am 

sawarmos warumatebeli menejerebi Seecdebian, arasaTanado sakanonmdeblo 

mowesrigebis pirobebSi gamoiyenon yvela saSualeba, raTa Tavi daicvan 

warmatebuli sawarmos mxridan mosalodneli dauflebisgan. menejerebs surT 

maTi poziciebis SenarCuneba da dacva. aseTi qceva sabazro ekonomikis mixedviT 

gonivruli araa, radgan amas mivyavarT iqamde, rom sawarmoSi mdgomareoba kvlav 

arasasurveli rCeba da grZeldeba sawarmos cudi marTva. 

swored amitom kapitalis bazari ukrZalavs kompaniis sabWos, ar Seqmnas 

damabrkolebeli garemoebebi sxva kompaniis dauflebis dros. ufro metic, cudi 

                                                           
* samarTlis doqtori, profesori, ludvig maqsimilianis miunxenis universiteti. 
** samarTlis doqtori, Tsu; LL.M., humboldtis berlinis universiteti. 
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menejmentis mqone kompaniis aqcionerebs unda hqondeT imis ufleba, Tavad 

gadawyviton, miyidian TavianT aqciebs ukeTes kompanias, Tu surT darCnen cudi 

menejmentis mqone kompaniaSi. kompaniis arakompetentur sabWos ar unda hqondes 

am yovelives gadawyvetis ufleba. swored aq gamodis kapitalis bazris 

samarTali dabrkolebebis winaaRmdeg. 

rogorc magaliTis safuZvelze Cans, mowesrigeba yovelTvis ar warmoadgens 

liberalizaciis sawinaaRmdego cnebas. mowesrigebis paralelurad SesaZlebelia 

liberalizaciis ganxorcielebac. 

rac Seexeba safinanso politikas germaniaSi, kapitalis bazris samarTali am 

etapisTvis ar amJRavnebs mowesrigebis sawinaaRmdegod swrafvis niSnebs, radgan 

TviTon finansuri bazrebis magaliTzec kargad gamoCnda, ra Sedegebi SeiZleba 

mohyves finansuri bazrebisaTvis farTo damoukideblobis miniWebas. Zalauflebis 

borotad gamoyenebis Tavidan acilebis mizniT, saWiroa samarTlebrivi CarCos 

Seqmna. problemas warmoadgens mxolod oqros Sualedis moZebna. zedmeti 

mowesrigeba Tavidan unda iqnes acilebuli. 

 

 globalizacia Tavis TavSi moicavs kapitalis bazris globalizaciasac. rogor 

fiqrobT efeqturi iqneba Tu ara mowesrigeba maSin, rodesac is xorcieldeba 

mxolod erTi saxelmwifos, an evropis kavSiris doneze? iqneb umjobesia Sedges 

erTiani momwesrigebeli nomrebi, standartebi, romlebic imoqmedeben globaluri 

kapitalis bazrisTvis? 

 

 am sakiTxs, albaT, sxva kuTxiT unda SevxedoT: germanuli da evropuli 

kapitalis bazari eqvemdebareba reformis moTxovnebs garedanac, radgan 

saerTaSoriso investorebi moelian saTanado mowesrigebas, romelic maT 

investiciebs daicavs. SeuZlebelia romelime saerTaSoriso investors misce 

stimuli, investicia ganaxorcielos germaniasa Tu evropaSi, Tu ar iarsebebs 

samarTlebrivi CarCo, romelic uzrunvelyofs usafrTxoebis iseT standartebs, 

romelic investorTa molodins amarTlebs. investorTa mniSvnelovani nawili 

amerikuli warmoSobisaa, magram aseve arian investorebi arabuli qveynebidan da 

isini moelian mowesrigebis iseT standarts, romelic maT samSobloSi arsebuli 

principebis Sesabamisia. 

amerikul sapensio fondebs, romlebmac msoflios masStabiT fuli unda 

ganaTavson, ufleba ar aqvT, TavianTi wevrebis fulis investireba 

ganaxorcielon kapitalis bazarze, romelzec maT TiToeuli investiciis ara 

mxolod zogadi ekonomikuri riski unda aiRon sakuTar Tavze, aramed damatebiT 

unda daitvirTon bazarze arsebuli samarTlebrivi da gamWvirvaleobis 

moTxovnebis dacvis problemebiT. 

amis gamo saxelmwifoebi, romlebic eZeben ucxour kapitals qveynis 

ekonomikisTvis, adre Tu gvian iZulebulni xdebian, SeimuSaon kapitalis bazris 

samarTlis standartebi, romelic investorebis samarTlian molodins Seesabameba. 

amboben, rom saxelmwifos kapitalis bazris samarTlis gareSec SeuZlia 

garkveuli saxis investorebis mozidva, romlebisTvisac swored kapitalis 

bazris samarTlis ararseboba warmoadgens investiciebis ganxorcielebis 

stimuls, Tumca sakiTxavia unda Tu ara saxelmwifos aseTi investori? 

amrigad, visac internacionalizacia unda, upirveles yovlisa, unda izrunos 

sakuTar qveyanaSi kapitalis bazarze arsebuli urTierTobis mowesrigebaze, 
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Tumca xSirad ise xdeba, rom adamianebis SeTanxmebisaTvis mcire saerTo 

mniSvnelis moZebnac sakmarisia. 

 

 rogor SeafasebdiT kapitalis bazris ganviTarebis SesZleblobas iseT qveyanaSi 

rogoricaa saqarTvelo? 

 

 am kiTxvaze pasuxi ukve gageciT. SeiZleba, dRes saqarTveloSi kapitalis bazris 

mowesrigeba ar warmoadgens gadaudebel problemas. am sakiTxTan dakavSirebiT 

bevri ram ar vici. Tumca, rogorc CemTvis cnobilia, saqarTvelos ukve aqvs 

kapitalis bazris momwesrigebeli kanonebi, magaliTad, rogoricaa `fasiani 

qaRaldebis bazris Sesaxeb~ kanoni. Tu saqarTvelos moundeba, rom gaxdes 

saintereso saerTaSoriso investorebisTvis, maSin is saerTaSoriso standartebs 

gverds ver auvlis. Tu ramdenad swrafad SeiZleba ganviTardes kapitalis 

bazari saqarTveloSi ekonomikuri aspeqtebis gaTvaliswinebiT, vfiqrob, am 

kiTxvaze pasuxi ekonomistebma unda gascen. amasTan dakavSirebiT mets verafers 

vityvi. 

 

 ra mniSvneloba aqvs mcire investorebis dacvas kapitalis bazris 

ganviTarebisaTvis? 

 

 investorTa dacva evropis samarTis mniSvnelovan qvakuTxeds warmoadgens. 

rogorc aseTi, is exeba ara mxolod mcire investorebs, aramed yvela investors. 

ra Tqma unda, is exeba aseve im mcire investorebs, romlebsac birJis meSveobiT 

SeuZliaT warmatebuli sawarmoebis aqciebis SeZena.  

magaliTisaTvis aviRoT saaqciio sazogadoebis valdebuleba, romelic saaqcio 

sazogadoebas, romelsac birJaze aqciaTa gamoSvebis gziT surs 

investiciebisaTvis fulis mozidva, avaldebulebs, e.w. fasiani qaRaldebis 

prospeqtSi Seitanos yvela monacemi sakuTari sawarmos, finansebis, arsebuli 

ekonomikuri warmatebisa da samomavlo gegmebis Sesaxeb. albaT, mcire 

investorebi TviTon ar waikiTxaven am prospeqts, magram gazeTebis ekonomikuri 

blokebi da sabirJo informaciis specialuri sainformacio gamoSvebebi 

aucileblad daweren amis Sesaxeb. Sesabamisad, mcire investorsac eqneba (yovel 

SemTxvevaSi, SeuZlia Seiqmnas) warmodgena sawarmoze da Tavad gadawyvets, surs 

Tu ara wvalebiT dagrovili fulis investireba masSi. swored amaze unda 

izrunos kapitalis bazarma, Tu surs mcire investorTa mier aqciebSi 

investiciebis stimulireba. 

 

 rogor unda gadawydes informaciis asimetriulobis problema kapitalis 

bazarze? SegviZlia Tu ara vTqvaT, rom reitingi warmoadgens gamosavals? Tu 

sxva standartis Seqmnaa saWiro? 

 

 2008 wlis finansurma krizisma aCvena, rom mxolod Cveulebriv reitingze 

dayrdnoba ar SeiZleba. es arcaa gasakviri. rodesac sawarmos surs hqondes 

maRali reitingi, is konretul sareitingo kompanias uxdis amisTvis fuls. aseT 

SemTxvevaSi, wamoiWreba interesTa konfliqti, rac siaxles ar warmoadgens. 

aqedan gamomdinare, reitingisgan bevrs ar unda velodoT. amasTan, kapitalis 

bazris samarTali savsea iseTi danawesebiT, romlebic kapitalis bazarze Riaobas 

unzrunvelyofs, an unda uzrunvelyos. problemas warmoadgens ara imdenad 
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informaciis asimetriuloba, anu arasakmarisi informacia, aramed is, rom 

arsebuli informaciis didi moculoba iwvevs Cveulebrivi investoris zedmetad 

gadatvirTvas.  

roca arsebobs informacia, magram Cveulebriv investors ar aqvs am informaciis 

gadamuSavebis unari, mas sWirdeba Suamavali, romelic moaxdens informaciis 

Sefasebas da garkveul rCevebsac miscems, magram aseT SemTxvevaSic ki informacia 

kvlav kompleqsuri xasiaTis rCeba. aRniSnulis Secvlis gzas ar warmoadgens, 

SuqniSnis msgavsad, sawarmos kompleqsurobis wiTelze, yviTelze an mwvaneze 

reagireba. es advilad gasagebi, magram dauSvebelia. meore mxriv, yvela qveynis 

ekonomikaSi arsebobs e.w. “Blue Chips“, romelTa SeZenac TviT informirebul 

investorsac ar SeuZlia mniSvnelovani rCevebis miRebis gareSe. am gziT 

investors spekulaciiT didi mogebis miRebis SesaZleblobac ar eqneba. piriqiT, 

visac warmatebuli spekulaciis ganxorcieleba surs, amerikeli investoris 

edvard bafetis msgavsad, unda iswavlos kompleqsuri informaciis gageba. 

 

 rogor fiqrobT, ra aris reitingi? es aris ubralo mosazreba, Tu informacia? 

ra rols TamaSobs reitingi kapitalis bazarze? 

 

 reitingi aris faqtebze dafuZnebuli Sefaseba, ufro konkretulad, prognozi. 

kapitalis bazris samarTlidan kargadaa cnobili, rom Sefasebebi mxolod maSinaa 

misaRebi, rodesac isini agebulia Zalian zustad da didi gulisyuriT 

Seswavlil faqtobriv safuZvelze. dRemde reitingi Zalian did rols TamaSobs 

kapitalis bazarze, radgan sawarmo, romelsac birJaze surs gasvla, ufro 

advilad moizidavs profesional investors, Tu mas SeeZleba kargi reitingis 

Cveneba. es Zalian Zviri Rirs da imedi unda viqonioT, rom sareitingo kompania 

seriozulad muSaobs, Tumca es araa panacea araswori investiciebis Tavidan 

asacileblad. 

 

 kapitalis bazris globalizaciis paralelurad mimdinareobs Tu ara anglo-

amerikul da kontinentalur kanonmdeblobaTa harmonizeba? 

 

 aRniSnul kiTxvas me ukve vupasuxe: kapitalis investiciebis mosazidad Sejibrs 

amerikasa da evropas Soris mivyavarT kapitalis bazris samarTlis da, 

Sesabamisad, maTi damcavi standartebis garkveul standartizaciamde, Tumca 

samarTlebrivi sistemebi da aqedan gamomdinare, am standartebis samarTlebrivi 

formirebis procesi rCeba gansxvavebuli. 

 

 rogor xedavT Tqven momaval urTierTobas Tbilisis saxelmwifo 

universitetTan? 

 

 me Zalian gamixarda mowvevis miReba da minda madloba gadavuxado universitets, 

iuridiul fakultetsa da mis dekans, profesor irakli burduls imisaTvis, 

rom pativi mqonda intensiuri kursis saxiT kapitalis bazris samarTali 

wamekiTxa Zalian saintereso da germanulad Zalian kargad mosaubre 

studentebisaTvis. me aman Zalian didi siamovneba momaniWa. 

leqcia, Tu sworad vici, warmoadgenda sapilote proeqts. moxdeba Tu ara 

momavalSi kapitalis bazris samarTlis sagnebis cxrilSi Casma, es iuridiuli 

fakultetis gadasawyvetia. aucileblad unda daisvas kiTxva, Tu ra Rirebuleba 
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SeiZleba hqondes am kuTxiT germanul kapitalis bazars? aucilebelia, pirvel 

rigSi, am sakiTxis kargad awonva da Semdgom gamoCndeba kiTxvebze pasuxebi. 

 

 xom ar gsurT, damatebiT raime uTxraT Cven mkiTxvels? 

 

 STabeWdileba moaxdina Cemze iuridiul fakultetsa da ucxour, gansakuTrebiT 

germanul fakultetebTan urTierTobebis intensiurobam da ucxoel profesorTa 

didma raodenobam, romelTa mowvevac xdeba fakultetze leqciebis wasakiTxad. 

es Riaoba da swrafva internacionalizaciisaken Zalian didi bednierebaa 

universitetisa da gansakuTrebiT misi studentebisaTvis. maT unda gamoiyenon es 

SesaZlebloba da, aseve, Seecadon, ucxoeTSi miiRon iuridiuli gamocdileba. 

Tbilisis saxelmwifo universitetis iuridiul fakultetze mowveva did 

sixarulsa da pativs warmoadgens, aseve, ucxoeli profesorebisaTvis. Cven aq 

vxvdebiT motivirebul, megobrul kolegebsa da studentebs, romlebTanac 

leqciis Catareba didi siamovnebaa. stumarTmoyvareoba ki ganumeorebelia. 

amisTvisac minda guliTadi madloba gadagixadoT.  
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